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Coart of Appeals of the District of Colombia. 


No. 2940. 

Omar F. Pirkey, Appellant, 
vs. 

J. Chauncey Williams et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 33112. 

Omar F. Pirkey, Plaintiff, 
vs. 

J. Chauncey Williams and American Security and Trust 
Company, a Corporation, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

r 

1 Bill. 

Filed December 18, 1914. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

In Equity. No. 33112. . 

Omar F. Pirkey, Plaintiff, 
vs. 

J. Chauncey Williams and American Security and Trust 
Company, a Corporation, Defendants. 

To the Justice of the Supreme Court of the District of Columbia 
holding an equity Court: 

The plaintiff, Omar F. Pirkey, respectfully shows unto the Court 
as follows, to wit: 
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1. Plaintiff is a citizen of the United States and a resident of the 
town of Strasburg, State of Virginia, and brings this suit in his 
own right. 

2. The defendant J. Chauncey Williams is a citizen of the United 
States and a resident of the town of Casanova, in the State of Vir¬ 
ginia, and is sued in his own right; and the American Security and 
Trust Company is a corporation organized under the laws of the 
District of Columbia and does business in the City of Washington, 
District of Columbia, as a banking and trust company, and is sued 
in its own right and as trustee as hereinafter set forth. 

3. The plaintiff, on, to wit, September 17, 1914, being the owner 
and in possession of certificate No. B-46174 issued to him by the 
Southern Pacific Company, a corporation, and showing on its face 
that he was the registered owner of ten shares of the capital stock of 

said corporation, delivered said certificate, which contained 

2 on the back thereof blank form of assignment and power of 
attorney which blank form of assignment and power of at¬ 
torney, plaintiff has therefore signed, together with certain other 
securities to J. William Henry, who with Benjamin W. Woodruff, 
both of the City of Washington, District of Columbia, were then 
and there trading and doing business in said City and District as 
bankers and stock brokers and as co-partners under the name and 
style of Lewis Johnson & Company, with instructions to sell the said 
certificate and to invest the proceeds in the capital stock of the 
Mergenthaler Lynotype Company, a corporation. On the next day, 
to wit, September 18, 1914, the said Henry or the said Woodruff, or 
both of them, wrongfully, unlawfully, fraudulently and in breach 
of their duty to the plaintiff delivered said certificate, together with 
a certificate or certificates for fortv other and additional shares of 

4 / 

the capital stock of said Southern Pacific Company to the defend¬ 
ant, the American Security & Trust Company, who received it as 
agent of the defendant, J. Chauncey Williams, who was then and 
there a debtor of said Henrv and Woodruff and who ow’ed them the 
sum of $5,596.55 and who had theretofore deposited with them as 
security for the payment of said debt a large number of securities, 
including fifty shares of the said Southern Pacific Company, all of 
which securities of the defendant Williams, Henry and Woodruff 
had converted to their ow’n use, or hypothecated for their own debts. 
In return for said certificates for said fifty shares of said Southern 
Pacific Company so delivered to him by said Henry and Woodruff, 
as aforesaid, the defendant Williams then and there paid to the said 
Henry and Woodruff the sum of $2,425.00, which they then and 
there attempted or purported to credit upon the said indebted- 

3 ness of $5,595.55, so apparently reducing his indebtedness 
to $3,170.55; that the defendant Williams received the said 

sum of $2,425.00 so paid over to the said Henry and Woodruff from 
his co-defendant, the American Security and "Trust Company, and 
deposited with it all of the certificates for said fifty shares of the 
capital stock of the Southern Pacific Company including the certifi¬ 
cate for ten shares which was the property of the plaintiff, as afore¬ 
said, to secure the re-payment to it of said last mentioned sum; and 
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said defendant, the American Security and Trust Company, there¬ 
upon caused all of said fifty shares of stock to be transferred on the 
books of said Southern Pacific Company to its co-defendant, the 
said J. Chauncey Williams, and now holds the same together with 
a blank power of attorney signed by said defendant Williams 
i whereby it is authorized to cause the said fifty shares of stock to be 
w re-transferred to itself or any third person at its option. 

* 4. Plaintiff further avers that on said 18th day of September, 

1914, the said fifty shares of the capital stock of said Southern 
Pacific Company were of the actual market value of $84.75 per share 
or $4,237.50 and could have been readily sold in the open market 
for that sum, which shows that the said Henry and Woodruff re¬ 
ceived for them from said Williams $1,812.50 less than their true 
value. 

5. Plaintiff further avers that at the time of the delivery of the 
plaintiffs said certificate for ten shares of the capital stock of said 
Southern Pacific Company to the defendant the American Security 
and Trust Company in behalf of its co-defendant Williams, as afore¬ 
said, and for many years prior thereto, said co-partners Henry and 
Woodruff, trading as Lewis Johnson & Company, as afore- 

4 said, had been doing business in the City of Washington, 
District of Columbia, as stock brokers and in the course of 

their business as such received from customers certificates of stock 
and blank powers of attorney by said customers authorizing their 
transfer, for the purpose of selling the same and converting the pro¬ 
ceeds into other and different securities, and also as pledgees, as 
depositaries for safe-keeping, and as agents for the purpose of secur¬ 
ing transfers of said certificates in accordance with the directions 
of such customers, and the defendant, the American Security and 
Trust Company, and the defendant Williams, who had for many 
years been a customer of said co-partners and had had stock deal¬ 
ings with them, well knew the nature and character of their busi¬ 
ness, and their method of doing business and the purposes for which 
they from time to time received certificates of stock from customers, 
accompanied by powers of attorney, as aforesaid; that at the time 
of the delivery of the plaintiff’s said certificate as aforesaid to the 
American Security and Trust Company, the said Woodruff and 
Henry, both as individuals and as co-partners, were insolvent, and 
! it was common knowledge among the banks and trust companies 
and other financial institutions of the District of Columbia, includ¬ 
ing the defendant the American Security and Trust Company, and 
many individuals doing business with them, including the defend¬ 
ant Williams, that they were in financial difficulties, unable to re¬ 
spond to their obligations as bankers and stock brokers; that the de- 
fedant the American Security and Trust Company, because of its 
knowledge of their financial difficulties, had theretofore required 
the said Henry and Woodruff to repay one or more loans, which it 
had made them and because of such knowledge and their method 
of doing business had declined to make further loans or ad- 

5 vances to them; and plaintiff is informed and believes, and 
therefore avers, that the defendant Williams had been in- 
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formed of that fact by his co-defendant the American Security and 
Trust Company; that plaintiff is further informed and believes, and 
therefore avers, that at the time of the receipt, as aforesaid, of his 
certificate of ten shares of stock by the defendant the American 
Security & Trust Company, as aforesaid, in behalf of its co-defend¬ 
ant Williams, the defendant Williams with the aid, advice and as¬ 
sistance of its cO-defendant the American Security and Trust Com¬ 
pany, had been endeavoring to redeem all of the securities which he 
had theretofore deposited with the said Henry and Woodruff as 
security for his indebtedness to them, which had a market value 
much greater than the amount of such indebtedness, but was unable 
to do So because the said Henry and Woodruff had converted to their 
own use, or had hypothecated all of said securities, and did not have 
possession and control of the same, so as to enable them to deliver 
said securities to the defendant Williams on payment of his in¬ 
debtedness as aforesaid; and plaintiff is informed and believes, and 
therefore avers, that the only securities (of the kind that defendant 
Williams had theretofore deposited with said Henry and Woodruff, 
to secure the payment to them of his debt as aforesaid) which the 
defendant Williams found that the said Henry and Woodruff had 
possession of were said certificates for fifty shares of the Southern 
Pacific Company, and said Henry and Woodruff would only consent 
to deliver them to the defendant Williams if he would pay them the 
sum of $2,425 to be credited on his indebtedness as aforesaid, and 
as by so doing he, the defendant Williams, was thus enabled 
6 to secure the fifty shares at practically half of their market 
value he acceded to the demand of the said Henry and Wood¬ 
ruff, and so obtained from them plaintiff’s ten shares of stock; that 
it was well known to both of the defendants at the time of the ac¬ 
quisition by them of the plaintiff’s said certificate of stock that the 
market value of the said fifty shares of the capital stock of the South¬ 
ern Pacific Company received by it from the said Henry and Wood¬ 
ruff in behalf of the defendant Williams was nearly double the 
amount advanced by the defendant the American Security and 
Trust Company upon the said fifty shares. 

6. Plaintiff further avers that the said Henry and Woodruff were 
individually and as co-partners adjudicated bankrupts on the 16th 
day of November, 1914. 

7. Plaintiff further alleges that he is advised by counsel and there¬ 
fore avers that by reason of the premises the defendant Williams 
did not receive plaintiff’s said certificate for ten shares of the capital 
stock of said Southern Pacific Company as a bona fide purchaser for 
value within the legal meaning of that term, inasmuch as he did 
not pay, advance or part with anything either money or other thing 
of value in payment or return for said certificate, but merely se¬ 
cured the delivery of said certificate to himself by said Henry and 
Woodruff, in return for which he received a credit in his account 
with them on their books, which apparently reduced the balance 
shown by said books to be due and owing to them from him; and 
on the further ground that he did not receive it in good faith in the 
ordinary course of business and for a valuable and adequate con- 
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sideration; that the defendant the American Security and Trust 
Company in so far as it attempted to take plaintiffs said certificate 
as a pledgee and as security for the re-payment to it of a 

7 portion of the $2,425.00 advanced by it did not receive the 
same in good faith and in the ordinary course of business, 

i but took the same chargeable with notice or knowledge or means of 
F acquiring notice or knowledge of the fraud perpetrated upon plain¬ 
tiff by the said Henry and Woodruff. ' 

The premises considered, the plaintiff prays as follows: 

1. That subpoenas may issue requiring the defendants, the Ameri¬ 
can Security and Trust Company and J. Chauncey Williams, and 
each of them, to appear and answer the exigencies of this bill of-com¬ 
plaint. 

2. That the defendants may be required to deliver up and sur¬ 
render to the plaintiff ten shares of the capital stock of the South¬ 
ern Pacific Company now in the possession of the defendant, the 
American Security and Trust Company, and to pay the plaintiff a 
sum equal to the amount of all dividends paid on said stock since 
September IS, 1914, and that the defendant Williams, or in the 
event of his failure or refusal so to do, a trustee to be appointed by 
this Court shall be directed to make proper transfer of said ten shares 
of stock to the plaintiff; or in the alternative that the defendant, 
the American Security and Trust Company, may be required by 
decree of this court to sell all of the fifty shares of the capital stock 
of said Southern Pacific Company held by it as aforesaid, and to pay 
to the plaintiff one-fifth of the proceeds of such sale, together with 
such dividends as may have been received or which may hereafter 
be received on account of plaintiffs said ten shares since September 
18, 1914. 

3. And for such other and further relief as in the judgment and 

opinion of the court the plaintiff may be entitled to. 

8 The defendants to this bill are J. Chauncey Williams, whose 
address is Casanova, Virginia, and the American Security 

and Trust Company whose address is Washington, D. C. 

OMAR F. PIRKEY. 

C. C. TUCKER & 

H. B. F. MACFARLAND, 

Attorneys for Plaintiff . 

State of Virginia, 

County of Shenandoah, ss: 

I, Omar F. Pirkey, do solemnly swear that I have read the fore¬ 
going bill of complaint by me subscribed and know the contents 
thereof; that the facts therein stated on my personal knowledge are 
true and those stated on information and belief, I believe to be true. 

OMAR F. PIRKEY. 

Subscribed and sworn to before me this 16" day of December, 
A. D. 1914. 

[seal.] A. C. STICKLEY, 

Notary Public. 
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'Answer of Defendant J. Chauncy Williams. 

Filed January 22, 1915. 

V 7 

******* 

Answering the bill of complaint, or so much thereof as he is 
advised it is necessary and proper for him to answer, the defendant, 
J. Chauncy Williams, sayeth: 

1. The defendant neither admits nor denies the allegations of 
paragraph one, and states that he is without any knowledge of the 
same. 

2. The defendant admits the allegations of paragraph two, so far 

as they relate to him. 

9 3. The defendant neither admits nor denies the allegations 
of paragraph three, respecting the ownership by plaintiff of 

certificate Xo. B-46174 for ten shares of the capital stock of the 
Southern Pacific Company, its delivery, with other securities, to J. 
William Henry and Benjamin W. Woodruff, trading as Lewis 
Johnson & Company, or the instructions in regard thereto which 
plaintiff says he gave to said Henry and Woodruff or said Lewis John¬ 
son & Company, but states that he is without any knowledge of the 
same and calls upon the plaintiff to produce strict proof of all or any 
of said allegations that may have any bearing upon or in any wise 
affect his rights. Further answering said paragraph three, defend¬ 
ant neither admits nor denies the allegations that on “September 
18, 1914, said Henry or said Woodruff, or both of them, wrongfully, 
unlawfully, fraudulently and in breach of their duty to the plain¬ 
tiff delivered said certificate, together with certificate or certificates 
for forty other and additional shares of capital stock of said South¬ 
ern Pacific Company to the defendant, the American Security & 
Trust Company,” but states that he is without knowledge of the 
delivery^ of said certificate to the American Security & Trust Com¬ 
pany, and calls upon the plaintiff to produce strict proof of all or 
any of said allegations that may have any bearing upon or in any 
wise affect his rights. Still further answering said paragraph three, 
defendant denies the allegations as therein made and the legal effect 
attempted to be produced thereby, and states that the facts under 
which said Henry and Woodruff or said Lewis Johnson & Company 
delivered to him fifty shares of the capital stock of the Southern 
Pacific Company, are as follows: 

10 Defendant, for some years, employed the firm of Lewis 
Johnson & Company to act as his brokers in the purchase 

and sale of stocks, bonds and other securities. Prior to January, 
1914, many of such transactions had been executed for him by said 
brokers, almost invariably of a cash nature. On February 3, 1914, 
as a result of various transactions executed by said brokers on his be¬ 
half, defendant had a cash balance with them of $4,916.09. Desir¬ 
ing and intending to reinvest said $4,916.09, defendant on February 
11, 1914, purchased through said brokers three New York Railways 
30 years Adjustment Mortgage Inome 5s at a cost of $1,890.00, leav- 
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ing a cash balance with said brokers of $3,026.09. Thereafter, to wit, 
on February 16, 1914, defendant delivered to said brokers two 
$1,000.00 Denver Gas and Electric Convertible 6 per cent notes, due 
April 1, 1914, for collection and with the intention of reinvesting 
the proceeds thereof in other securities. Anticipating the collection. 
[ by said brokers on April 1, 1914, of $2,000.00, the amount of said 
Denver bonds, defendant, desiring to avail himself of the favorable 
condition of the stock market, on March 3, 1914, purchased through 
said brokers, three E. I. Dupont De Nemours Powder Co. debenture 
golds 4V>s due June, 1936, with accrued interest, at a cost of 
$2,689.50, and twenty-five shares of the capital stock of the South¬ 
ern Pacific Company at a cost of $2,340.63, making a total cost of 
said Dupont bonds and Southern Pacific Company stock of $5,030.13, 
which, anticipating the collection of said Denver bonds on April 1, 
1914, as aforesaid, was approximately the amount of the balance to 
his credit with said brokers. At the time defendant purchased said 
Dupont bonds and said Southern Pacific Company stock it was his 
intention to purchase said bonds and stock outright, he hav- 

11 ing at that time, by anticipating the collection of said Denver 
bonds, as above stated, a cash balance with said brokers suffi¬ 
cient for this purpose. 

On March 26, 1914, defendant withdrew from said brokers two 
of said Dupont bonds, leaving the third bond, together with said 
twenty-five shares of Southern Pacific Company stock, with said 
brokers as security for fifty shares of the common stock of the Ameri¬ 
can Can Company and fifty shares of the common stock of the 
United States Steel Corporation, which he purchased through said 
brokers on March 19 and 26, 1914, respectively. Subsequently, to 
wit, on April 11, 1914, defendant, through said brokers, sold twenty- 
five shares of said Steel stock, still leaving his said Dupont bond and 
Southern Pacific Company stock as security for the fifty shares of 
Can and the remaining twenty-five shares of Steel, purchased as 
aforesaid. 

Thereafter, to wit, on July 2, 1914, defendant purchased through 
said brokers, twenty-five additional shares of Southern Pacific Com¬ 
pany stock at a cost of $2,428.13. As security for carrying this ad¬ 
ditional twenty-five shares of Southern Pacific Company stock, de¬ 
fendant, upon demand of said brokers, on August 6, 1914, delivered 
to them one South Carolina Light, Power and Railways first 5s bond, 
so that on August 31, 1914, said brokers were carrying for defend¬ 
ant fifty shares of the common stock of the American Can Company, 
tw’enty-five shares of the common stock of the United States Steel 
Corporation and twenty-five shares of the capital stock of the South¬ 
ern Pacific Company, for which he had left with them or deposited 
as security twenty-five shares of Southern Pacific Company stock, one 
Dupont 4%s bond and one South Carolina Light, Power and Rail¬ 
ways first 5s bond. On this date, to wit, August 31, 1914, 

12 defendant was indebted to said brokers in the sum of 
$5,595.55, the balance due on the purchase price of said Can, 

Steel and twenty-five shares of Southern Pacific Company stock, for 
which they held as security said “long” stocks, as well as said two 
bonds and twenty-five shares of Southern Pacific Company stock first 




8 OMAR F. PIRKEY VS. J. CHAUNCEY WILLIAMS ET AL. 

above mentioned, all of a total approximate value of $8,000.00, and 
having an equity of approximately $2,400.00. 

On or about September 1, 1914^ defendant informed said brokers 
that he desired to withdraw from them his said fifty shares of South¬ 
ern Pacific Company stock, by paying them $2,425.00 in cash, the 
approximate cost of the second twenty-five shares of said stock as of 
the date he purchased the same, to wit, on July 2, 1914, defendant 
having paid for the first twenty-five shares at the time of purchase 
on March 3, 1914, or at least on April 1, 1914, when his said Den¬ 
ver bonds were collected by said brokers. Thereafter, to wit, on 
September 4, 1914, defendant was advised by said brokers that if he 
paid them $2,425.00 and took out fifty shares of Southern Pacific 
Company stock, of a value then of approximately $4,200.00, his 
margin of security for carrying his fifty shares of American Can 
common and twenty-five shares of United States Steel would be re¬ 
duced to less than ten per cent. Defendant says, however, that if he 
had not taken the action hereinafter set forth, since he had on 
September 1, 1914, an equity with said brokers of approximately 
$2,400.00, he would have been a purchaser in good faith for value 
of said fifty shares of Southern Pacific Company stock upon paying 
to said brokers, as he did, the further sum of $2,425.00, because the 
payment of such sum gave him an equity with said brokers 

13 of approximately $4,800.00, which was approximately $600.00 
more than the then value of said fifty shares of Southern 

Pacific Company stock, and which transaction alone would have re¬ 
sulted in the brokers still having a margin to protect the stock still 
held bv them for defendant’s account, to wit, twentv-five shares of 
United States Steel common and fifty shares of American Can com¬ 
mon, which margin said brokers had a lawful right to accept. 

But the defendant, upon being advised on September 4, 1914, 
that to take up said fifty shares of Southern Pacific Company stock 
on the basis aforesaid would result in leaving his margin to protect 
his other stocks aforesaid less than the customary ten per cent, 
agreed to deliver to said brokers, in lieu of said fifty shares of South¬ 
ern Pacific Company stock, twenty shares of the capital stock of the 
Northern Pacific Railway Company of a then approximate value of 
$2,000.00, in addition to the $2,425.00, and in pursuance of said 
agreement defendant, expecting the immediate delivery to him of 
said fifty shares of Southern Pacific Company stock, on September 
8, 1914, delivered to said brokers, endorsed in blank, twenty shares 
of Northern Pacific Railway Company stock, with instructions that 
as soon as said brokers had said fifty shares of Southern Pacific 
Company stock ready for delivery to him, to deliver it to the Ameri¬ 
can Security & Trust Company, which would and which did upon 
delivery pay to said brokers on defendant’s behalf and by a check 
drawn by him on said Company the sum of $2,425.00. By this 
transaction defendant alleges said brokers were paid $2,425.00 in 
cash and $2,000.00 in securities, a total of more than $4,400.00, 
which said $4,400.00 was delivered to said brokers for the purpose 
of taking up his said fifty shares of Southern Pacific Com- 

14 pany stock and was in excess of the value of said stock at the 
time of its delivery to defendant. 
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Defendant further says that the transaction amounted to his re¬ 
ceiving from said brokers approximately $4,200.00 in securities 
in return for his delivery to them of approximately $4,400.00, 
$2,425.00 in cash and approximately $2,000.00 in securities; that 
by the transaction not only did defendant pay in full for his said 
fifty shares of Southern Pacific Company stock but also added about 
$200.00 to his equity or margin with said brokers protecting his 
remaining securities held by them; that whereas before the transac¬ 
tion occurred said brokers were carrying or holding for his account 
the following securities: 

50 shares of Southern Pacific Company; 

50 “ “ American Can Common; 

25 “ “ United States Steel common; 

1 Dupont bond; 

1 South Carolina Light, Power and Railways bond; 

of the approximate value of $8,000.00, on which he owed said brokers 
approximately $5,600.00, leaving an equity of approximately $2,- 
400.00, after the transaction by which he withdrew said fifty shares 
of Southern Pacific Company stock, said brokers were carrying or 
holding for his account the following securities, to wit: 

50 shares of American Can common ; 

25 “ “ United States Steel common; 

1 Dupont bond ; 

1 South Carolina Light, Power and Railways bond ; 

20 shares of Northern Pacific Railway; 

of the approximate value of $5,700.00, on which he owed said 
brokers approximately $3,100.00, leaving an equity of approxi¬ 
mately $2,600.00, or approximately $200.00 greater than before said 
Southern Pacific Company stock was delivered to defendant. 

Still further answering said paragraph three, defendant 
15 admits that said brokers were carrying or holding for him a 
number of securities, including fifty shares of Southern 
Pacific Company stock, but denies that said brokers had converted 
the same to their own use and says that whether they had or not is 
immaterial to him because when he received said fifty shares of 
Southern Pacific Company stock from said brokers, he took them in 
good faith for full value, as hereinbefore set forth. Defendant ad¬ 
mits that said fifty shares of Southern Pacific Company stock is now 
held by the American Security & Trust Company as collateral se¬ 
curity for a loan which said Company made to defendant, but denies 
that in receiving or holding said stock the American Security & 
Trust Company is acting as his agent, but, on the contrary; is act¬ 
ing as principal for itself in the making of a loan in the ordinary 
course of business on securities pledged to protect it. 

4. Answering paragraph four, defendant neither admits nor denies 
that on September 18, 1914, said fifty shares of the capital stock of 
said Southern Pacific Company were of the actual market value of 
$4,237.50, or that that sum could have been realized on same in 
the open market, but denies that said Henry and Woodruff received 

2—2940a 
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from him for said stock $1,812.50 less than its true value and says 
that they received from him, as hereinbefore set forth, more than 
$4,237.50. 

5. Answering paragraph five, defendant neither admits nor denies 
that the said Henry and 'Woodruff, as individuals and co-partners, 
were insolvent at the time of the delivery to him of his said fifty 
shares of the capital stock of the Southern Pacific Company, or that 
it was common knowledge among the banks and trust companies 
and other financial institutions of the District of Columbia, includ¬ 
ing the defendant, the American Security & Trust Company, 

16 and many individuals doing business with them, that they 
were in financial difficulties, unable to respond to their obli¬ 
gations as bankers and stock brokers, or that the defendant, the 
American Security & Trust Company, because of its knowledge of 
their financial difficulties, had theretofore required the said Henry 
and Woodruff to repay one or more loans, which it had made them 
and because of such knowledge and their method of doing business 
had declined to make further loans or advances to them, but states 
that he is without knowledge of the same and so far as said allega¬ 
tions may in any -wise affect defendant’s rights, calls for strict proof 
thereof. Further answering said paragraph, defendant denies that 
he had any knowledge whatsoever of the alleged insolvency at that 
time of said Henry and Woodruff, both as individuals and as co¬ 
partners, or of their alleged financial difficulties, their alleged in¬ 
ability to respond to their obligations as bankers and stock brokers, 
or of the alleged requirement on the part of the American Security 
<fc Trust Company to repay one or more of their loans which it had 
made them, or the alleged declination of said company to make 
further loans or advance to them, or that he had been informed 
of such fact by the American Security & Trust Company, or that 
at the time of the delivery to him of said fifty shares of the capital 
stock of the Southern Pacific Company, or prior thereto, he, with the 
aid, advice and assistance of the American Security & Trust Com¬ 
pany, had been endeavoring to redeem all of the securities which he 
had theretofore deposited with the said Henry and Woodruff as se¬ 
curity for his indebtedness to them. Defendant admits that said 

securities had a market value much greater than said in- 

17 debtedness but denies that he made any effort either by him¬ 
self or with the aid and assistance of the American Security 

& Trust Company or in any other way to withdraw from said brokers 
at that time any other securities than the said fifty shares of the 
capital stock of the Southern Pacific Company. Defendant neither 
admits nor denies that the said Henry and Woodruff at that time 
had converted to their own use or had hypothecated all of said 
securities, and did not have possession and control of the same, but 
states that he is without knowledge of such allegation and calls upon 
the plaintiff to produce strict proof thereof insofar as it may affect 
his rights. The defendant further says that since he made no effort 
at that time to withdraw from said brokers any other securities than 
the fifty shares of the capital stock of the Southern Pacific Company, 
he neither admits nor denies that they were the only securities held 
for his account which they then had control over or possession of, but 
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states that he is without knowledge of such allegation and calls for 
strict proof thereof insofar as it may affect his rights. Defendant 
denies that said Henry and Woodruff would only consent to deliver 
to him said fifty shares of the capital stock of the Southern Pacific 
Company if he would pay to them the sum of $2,425.00, and states 
the fact to be that said Henry and Woodruff would only consent to 
deliver to him the said fifty shares of Southern Pacific Company 
stock upon his payment to them of $2,425.00 in cash and the deliv¬ 
ery to them of twenty shares of the stock of the Northern Pacific 
Railway Company, endorsed in blank, as hereinbefore set forth; so 
that the defendant denies that he secured the said fifty shares at 
practically half their market value and states, as hereinbefore set 
forth, that the deliverv of said fiftv shares was made to him 

18 upon the payment to said brokers of cash and securities in 
excess of the then market value of said fifty shares of the 

Southern Pacific Company stock. 

6. Defendant admits the allegations of paragraph six. 

7. Defendant denies that he did not receive from said brokers 
said fifty shares of the capital stock of the Southern Pacific Com¬ 
pany, or any part thereof, as a bona fide purchaser for value within 
the legal meaning of that term, or that he did not advance or part 
with anything, either money or other thing of value, in payment or 
return for said fifty shares, inasmuch as hereinbefore set forth, and 
independent of other consideration, he parted with $2,425. in cash 
and twenty shares of the capital stock of the Northern Pacific Rail¬ 
way Company of the approximate value of $2,000, a total in cash 
and securities in excess of the then market value of said fifty shares 
of said Southern Pacific Company stock. Answering said paragraph 
further, defendant denies that he did not receive said fifty shares in 
good faith in the ordinary course of business and for a valuable and 
adequate consideration. Defendant neither admits nor denies that 
the American Security & Trust Company did not receive from him 
as security for a loan to him said fifty shares in good faith and in the 
ordinary course of business or that it took the same chargeable with 
notice or knowledge or means of acquiring notice or knowledge of 
the alleged fraud perpetrated upon plaintiff by the said Henry and 
Woodruff and states that he is without knowledge of the same and 
calls upon the plaintiff to produce strict proof in so far as such alle¬ 
gations may affect his rights. 

And now having fully answered, the defendant prays to be hence 
dismissed, etc. 

J. CHAUNCY WILLIAMS. 

LECKIE, COX & KRATZ, 

Attorneys for Defendant. 

19 I, J. Chauncy Williams on oath state that I have read the 
foregoing answer by me subscribed, and know the contents 

thereof; the matters and things therein stated as of my own personal 
knowledge are true and those stated upon information and belief, I 
believe to be true. 


J. CHAUNCY WILLIAMS. 
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Subscribed and sworn to before me this 21st day of January, 
A. D., 1915. J 

[seal.] JESSIE C. WALRAVEN, 

Notary Public, D. C. 


Answer of Defendant American Security and Trust Company. 

Filed February 2, 1915. 

******* 

Answering the Bill of Complaint, or so much thereof as it is 
advised it is necessary and proper for it to answer, the defendant, the 
American Security and Trust Company, states as follows: 

First. This defendant has no knowledge as to the statements con¬ 
tained in the first paragraph of said Bill. 

Second. This defendant admits that it is a Corporation organized 
under the laws of the District of Columbia, and is doing business in 
the City of Washington D. C. as a Trust Company. It is also in¬ 
formed that the allegations of said paragraph relating to this co¬ 
defendant are true. 

Third. This defendant is entirely without knowledge as to the 
dealings between the plaintiff and J. William Henry and Benjamin 
W. Woodruff, and therefore can neither admit nor deny the allega¬ 
tions in paragraph three of said Bill in regard thereto; and as to the 
other matters referred to in said paragraph this defendant states the 
facts to be as follows: 

20 On or about September 1,1914, the defendant, J. Chauncey 
Williams, made application to this defendant to borrow Two 
Thousand Four Hundred and Twenty Fve (2,425) Dollars upon 
the security of fifty (50) shares of the capital stock of the Southern 
Pacific Company. This defendant informed the said Williams that 
it would make said loan, whereupon the said Williams signed a note 
for $2,425.00, which it left with this defendant, and, according to 
the best recollection of this defendant, also left with it a cheque 
upon this defendant, payable to the order of Lewis Johnson and Co., 
for the sum of $2,425., which cheque was to be turned over to the 
said Lewis Johnson and Co. upon the delivery, to this defendant for 
the said J. Chauncey Williams, of fifty (50) shares of the capital 
stock of the Southern Pacific Company, which stock, when so deliv¬ 
ered, was to be held by this Company as security for said loan of 
$2,425.; and the said X Chauncey Williams also requested this de¬ 
fendant to have said stock, when delivered, transferred into his 
name and deposited with this defendant a stock power in the usual 
form, signed in blank. 

There was considerable delay in the delivery of said stock, but 
the same was finally delivered by the said co-partners, trading as 
Lewis Johnson and Co., to this defendant on the 18th day of Sep¬ 
tember, 1914, and the cheque left with this defendant by its co¬ 
defendant, was turned over to the said firm of Lewis Johnson and Co. 

This defendant has no recollection as to the names in which the 
certificates handed to it stood, and it cannot admit that any of said 


OMAR F. PIRKEY VS. J. CHAUNCEY WILLIAMS ET AL. 


13 


certificates were in the name of the plaintiff. On or about the 21st 
day of September, 1914, as requested by the said J. Chauncey Wil¬ 
liams, this defendant forwarded said certificates to the Southern 
Pacific Company to be transferred into his name, and this 

21 defendant received from the Southern Pacific Company a cer¬ 
tificate for fifty (50) shares of the capital stock of said Com¬ 
pany, being certificate No. F 44984, in the name of J. Chauncey 
Williams, which certificate it now holds as collateral security for the 

; note of the said Williams for $2,425.00. 

The foregoing sets forth the entire transaction as far as this de¬ 
fendant is concerned and as to which it has anv knowledge. 

Fourth. This defendant neither admits nor denies the allegations 
in paragraph four, and if the same are material calls for strict proof 
thereof. 

Fifth. Answering the allegations contained in paragraph five of 
said Bill, this defendant says that it did not know the financial con¬ 
dition of the said firm of Lewis Johnson and Co., but it had reasons 
to suspect that said firm was in serious financial difficulties. This 
defendant further states that it having been called to its attention 
that in one or two matters the methods of the said Lewis Johnson 
and Co. were contrary to business ethics and out of the ordinary, it 
decided to reduce the indebtedness of the said firm to it, and therefore 
on the Sixteenth day of July 1914, requested said firm to pay a loan 
of $53,700.00 secured by collateral security, which loan was promptly 
paid and the collateral security delivered to said firm. That subse¬ 
quent to the calling and payment of said loan, according to this de¬ 
fendant’s knowledge and belief, the said firm of Lewis Johnson and 
Co. never requested a loan from this Company, and that at the time 
of the transaction referred to in the Bill of Complaint, and at the 
time the said co-partners, trading as Lewis Johnson and Co., were 
adjudicated bankrupts, and at the present time, this defendant holds 
a note of the said firm of Lewis Johnson and Co., secured by 

22 a certain certificate of indebtedness of the Georgetown Gas- 
Light Company. This defendant did not in any way inform 

or advise the said Williams in regard to its knowledge or opinion 
as to the financial standing of the said firm of Lewis Johnson and Co. 
at the time it made the loan to him of $2,425.00, as hereinbefore 
set out, nor did it deem it its duty so to do, therefore this defendant 
denies absolutely the allegations in the Bill of Complaint that any 
such information was given by it to said Williams at that time; and 
this defendant further denies that it had been endeavoring, at or 
before the time of the transaction referred to, to aid, advise or assist 
the said Williams to redeem any or all of the securities which he 
had theretofore deposited with the said firm as security for his in¬ 
debtedness to it. And this defendant further avers that the only 
connection which it had with the transaction was simply to make a 
loan to the said defendant, J. Chauncey Williams of $2,425.00 upon 
fifty (50) shares of the stock of the Southern Pacific Company, and 
denies that it was his agent in any way whatsoever. 

And this defendant further avers that said loan was made in the 
ordinary course of business and that it is now the bona fide holder 
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of said stock to the extent of its loan. As to the other allegations con¬ 
tained in said paragraph five, this defendant has no knowledge 
whatsoever, and if the same be material calls for strict proof thereof. 

Sixth. This defendant admits the allegations contained in the 
sixth paragraph of said Bill of Complaint. 

Seventh. This defendant denies that it did not receive any part 
of the stock of the said Southern Pacific Company in good faith and 
in the ordinary course of business, and it further denies that 
23 it had any notice or knowledge or means of acquiring notice 
or knowledge of any fraud perpetrated upon the plaintiff by 
the said Henry and Woodruff. 

And further answering the Bill of Complaint this defendant 
asserts that it is the bona fide holder of the entire fifty (50) shares 
of stock of the Southern Pacific Company for the purpose of secur¬ 
ing its loan of $2,425.00 of the said J. Chauncey Williams, and the 
said plaintiff has no right or claim to said stock or any part thereof 
as against this defendant. 

And this defendant haring fully answered prays to be hence dis¬ 
missed with its costs in this case incurred. 

AMERICAN SECURITY AND TRUST CO., 

By CORCORAN TPIOM, V. Pres. 

ALFRED C. FLATPIER, 

Attorney fo-r Defendant, 

American Security and Trust Co. 

I, Corcoran Thom, being first duly sworn, do on oath depose that 
I am Vice-President of the American Security and Trust Company; 
that I have read the foregoing answer subscribed by said defendant 
and know the contents thereof; that the facts therein stated as of my 
own personal knowledge are true, and those stated upon information 
and belief I believe to be true. 

CORCORAN THOM. 

Subscribed and sworn to before me, this 2nd day of February 
A D 1915 

[seal.] T. STANLEY HOLLAND, 

Notary Public, D. C. 


24 Decree. 

Filed December 14, 1915. 

* * * * * * * 

This cause regularly coming on to be heard upon the pleadings 
and evidence and haring been argued by counsel for the respective 
parties and duly considered, it is thereupon by the Court this 14th 
day of December, A. D., 1915, adjudged, ordered and decreed that 
the complainant’s bill be and the same hereby is dismissed with 
costs to the defendants, for which they shall have judgment as at 
law. 

THOS. H. ANDERSON, Justice. 
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From the above decree the plaintiff, Omar F. Pirkey, in open 
court, appeals to the Court of Appeals of the District of Columbia, 
and the penalty of the appeal bond is hereby fixed at $100, the bond 
to be one for costs only. 

THOS. H. ANDERSON, Justice . 
Memoranda. 

January 3, 1916.—Appeal Bond for $100 approved and filed. 
January 26, 1916.—Time to file Statement of Evidence extended 

V 7 

to February 15, 1916, and to file transcript of record to March 1, 
1916. 

February 9, 1916.—Statement of Evidence si<med and filed. 

7 

25 Assignments of Error. 

Filed February 21, 1916. 

***** * * 

The Court below erred : 

1. In dismissing the bill of complaint of the plaintiff. 

2. In holding that the defendant J. Chauncey Williams was a 
bona fide holder or purchaser for value without notice of the certifi¬ 
cate of stock in controversy. 

3. In holding that the defendant the American Security and 
Trust Company, as agent of the defendant Williams in receiving 
the plaintiff’s certificate of stock from Lewis Johnson & Company 
had no notice or knowledge of facts, putting it on inquiry as to who 
was the true owner of said certificate, which inquiry, if followed up, 
would have_disclosed such ownership. 

TUCKER, KENYON & MACFARLAND & 
EDWARD S. BAILEY. 

Designation of Record. 

Filed February 21, 1916. 

******* 

The Clerk of the Court will please include in the transcript of 
the record on appeal in the above entitled cause the following: 

1. Bill of complaint. 

2. Answer of the defendant J. Chauncey Williams. 

3. Answer of the defendant the American Security & Trust Co. 

4. Opinion of the Court. 

26 5. Decree dismissing bill and notation thereon of appeal. 

6. Appeal bond. 

7. Order extending time for filing statement of evidence and 
transcript of record. 

8. Statement of evidence signed by the Court in duplicate. 

9. Assignments of error. 

TUCKER, KENYON & MACFARLAND and 
EDWARD S. BAILEY, 

Attorneys for Plaintiff (Appellant). 
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Memoranda. 

February 25, 1916.—Time for filing transcript of record extended 
to March 20, 1916. 

March 17, 1916.—Time for filing transcript of record extended 
to April 3, 1.916. 

Opinion. 

Filed March 29, 1916. 

******* 

The plaintiff Omar F. Pirkey filed his bill herein Dec. 18, 1914 
against J. Chauncey Williams and the American Security and Trust 
Co. seeking to obtain the surrender and transfer of ten shares of the 
capital stock of the Southern Pacific Company, and now held by the 
Washington Loan and Trust Company as collateral security for de¬ 
fendants' loan. The certificate for these shares (Cert. No. B-46174) 
had been regularly endorsed in blank bv Pirkev and left 

27 in the custody of Lewis Johnson <fc Company, stock brokers, 
with instructions (as alleged in the bill, par. 3) to “sell the 

said certificate and to invest the proceeds in the capital stock of the 
Mergenthaler Linotype Company, a corporation”. Thereafter, on 
Sept. 18, 1914, said Lewis Johnson & Company sold and transferred 
said certificate for ten shares (together with a certificate for forty 
additional shares from another source) to defendant Williams, who 
gave value therefor (the particulars of which appear in a stipulation 
of facts filed in this cause). 

The plaintiff does not deny that he authorized Lewis Johnson and 
Company to sell and transfer said certificate, but admits in his bill 
that he did so authorize him. Moreover, the act of the plaintiff in 
endorsing his name in blank upon a form of absolute assignment 
upon the certificate would, as matter of law, constitute a virtual au¬ 
thorization to the holder “to transfer or dispose of the certificate by 
writing an absolute assignment” over the signature (Cowdrey v. 
Vandenburgh, 101 U. S. 572, at p. 576). 

The bill in this case was filed upon the erroneous assumption that 
Williams was not a purchaser for value. Moreover, no showing has 
been made to justify a finding that the action of the defendants was 
not bona fide and in the ordinary course, of business. In fact, the 
plaintiff's complaint seems to be, not that Lewis Johnson & Com-, 
panv were without authority to sell and transfer the certificate— 
which authority plaintiff concedes—but that Lewis Johnson & Com¬ 
pany did not make proper accounting to plaintiff respecting the 
purchase consideration derived. Such a matter, manifestly, could 
not have been controlled by the defendants, nor could they well have 
inquired into it, being a matter strictly between the plaintiff 

28 and his fiduciary, Lewis Johnson & Company. 

For these reasons, a decree will be entered dismissed the 
bill of complaint. 

THOS. H. ANDERSON, Justice. 
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29 Supreme Court of the District of Columbia. ' 

* t 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia., hereby certify the foregoing pages numbered from 1 to 
28, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 33112 at Law, wherein Omar 
F. Pirkey is Plaintiff and J. Chauneey Williams and American Se¬ 
curity and Trust Company, a corporation are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 29th day of March, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

% 

30 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 33112. 

Omar F. Pirkey, Plaintiff, 
vs. 

J. Chauncey Williams and The American Security & Trust 

Co., Defendants. 

Statement of Evidence. 

United States of America, ss: 

Be it remembered, that the above entitled cause came on for trial 
before Mr. Justice Thomas H. Anderson on the 17th day of Novem¬ 
ber 1915. Present, Charles Cowles Tucker and Edward S. Bailey, 
Esquires, on behalf of the plaintiff and John A. Kratz, Jr., and 
Joseph T. Sherier, Esquires, on behalf of the defendant .J. Chauncey 
Williams and Corcoran Thom, Esq., on behalf of the defendant the 
American Security and Trust Company and thereupon the plaintiff 
to maintain the issues on his part called Omar F. Pirkey, who being 
first duly sworn testified as follows: 

Lives at Strasburg, Virginia ; has had dealings with the late co¬ 
partnership of Lewis Johnson & Company for nearly forty years. 
In July 1914, he gave them forty-one shares of Southern Railway 
preferred stock to be converted into Mergenthaler; he had been buy¬ 
ing stocks there quite a number of years; would buy and pay for 
them and call for the stock; he never bought any stock on margin; 


3—2940a 
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he had a bank account with Lewis Johnson & Co., at the 

31 time the bank closed, of $501.86; when he gave the forty- 
one shares of Southern Railway, his instructions to Mr. J. 

William Henry one of the co-partners of Lewis Johnson & Co., were 
to convert it into Mergenthaler stock at $208 per share, as well as 
he remembers, and to sell the Southern Railway stock at the market 
value at that time. On the 17th of September 1914, he delivered to 
Lewis Johnson & Co., 2.25 Baltimore & Ohio common stock; 1.20 
Baltimore and Ohio preferred stock; ten shares of Delaware and 
Hudson Railroad; ten shares of Great Northern Railroad; ten shares 
of Southern Pacific; all of which, together with forty-one shares of 
Southern Railway preferred and ten shares of Union Pacific, J. 
William Henry entered in witness's pass book. All of the stocks 
referred to were delivered to Lewis Johnson & Co., on September 
17th, 1914, except the Southern Railway stock, which was delivered 
in July. He instructed J. William Henry to convert all these stocks 
into Mergenthaler at once. Witness went down several times a 
month after that, about four or five times, to see Mr. Henry and 
Henry said the delay was caused by the war in Europe, and because 
of that the New York Stock Exchange was forced to close and that 
there was some difficulty in having the stock transferred, but he 
did not think it would be but a short time, and so soon as it could 
be transferred, he would advise witness. Witness would go to Mr. 
Henry and speak to him about it when witness came to Washington 
on his trips and Henry would assure him it was all right. The last 
day witness went to Lewis Johnson & Company, was on November 
5th, 1914, and he then deposited with them $325 in cash and a divi¬ 
dend on the Great Northern stock of $17.50. Henrv gave witness 
credit for it. Witness reminded Henrv that the dividend was due 
on the great Northern stock, but he said it had not been received 
yet, but he would just give witness credit for it on the books. 
Among the securities he turned over to Lewis Johnson & Co., were 
ten shares of Southern Pacific. The certificate number of that cer¬ 
tificate B-46174. 

32 Counsel for the respective parties agreed to accept in lieu 
of the original certificate a copy of that certificate certified 

to by the transfer agent of the Southern Pacific Railroad, which 
certificate is in the words and figures as follows: 

“No. 46174. Shares 10. 

Southern Pacific Co. 

This certifies that Omar F. Pirkey owns 10 shares of the common 
capital stock of the Southern Pacific Company of $100 each full 
paid and non-assessable, transferable only on the books of said Com¬ 
pany in the city of New York upon the surrender of this certificate 
and all unpaid dividend warrants belonging thereto. The common 
stock of the Company is subject to the right of the holders of the 
preferred stock to dividends in each fiscal year at such rate not 
exceeding 7% per annum payable semi-annually out of the net 
profits as shall be declared by the Board of Directors before any 


OMAE F. PIRKEY YS. J. CHAUNCEY WILLIAMS ET AL. 


19 


dividend shall be declared on the common stock, but such dividends 
shall be non-cumulative and the holders of said preferred stock shall 
not, by virtue thereof, be entitled to any other or further share of 
the profits of the Company. Upon dissolution of the Company, vol¬ 
untary or otherwise, the holders of preferred stock shall be entitled 
to have their shares redeemed at par before any distribution of any 
part of the assets of the Company shall be made to the holders of the 
common stock. Any dividends that may be declared or become pay¬ 
able upon the stock represented by this certificate will be paid only 
upon presentation and surrender of the annexed dividend warrants 
corresponding in number with the dividend so declared and to the 
bearer of said warrants. This certificate is not valid unless counter¬ 
signed by the registrar of transfers of the Company. 

In witness whereof the said Company has caused this certificate 
to be signed by its president or one of its vice-presidents and by its 
secretary or one of its assistant secretaries this January 6th, 1908. 
(Signed) J. WATKINS, 

Assistant Secretary. 

(Signed) L. H. CORNELL, 

Vice-President. 

Incorporated under the laws of the state of Kentucky. 

Back of Certificate. 

For value received — hereby sell, assign and transfer unto J. 

• Chauncev Williams — shares of the stock represented bv the within 

certificate irrevocably constituting and appointing hereby- 

Attorney to transfer the said stock on the books of the within named 
Company with full power of substitution in the premises. 

Dated, September 17th, 1914. 

(Signed) OMAR F. PIRKEY. 

(Signed) LEWIS JOHNSON & CO.” 

83 The certificate for the ten shares of Southern Pacific Rail¬ 

road stock delivered to Lewis Johnson & Company was in 
blank and the name of J. Chauncev Williams was not in the certificate 
of Southern Pacific stock when the same was delivered to Mr. Henry. 
It was delivered to Henrv to be sent to New York to be transferred 

mJ _ 

through the New York Stock Exchange and the Mergenthaler to 
be returned to witness. The assignment by witness of the said cer¬ 
tificate of stock is dated the 17th day of September 1914. That he 
signed the assignment of the certificate of stock in blank; he never 
got the Mergenthaler stock; neither Lewis Johnson & Company nor 
Henry ever bought any Mergenthaler stock to witness’ knowledge. 
Mr. Henrv never told witness he had sold his stocks; he told witness 
as soon as he, Henry could have a transfer made, he would send 
witness the Mergenthaler; all of the stock belonging to witness held 
by Lewis Johnson & Co., at that time was worth between eight and 
nine thousand dollars. Witness was never at any time indebted to 
Lewis Johnson & Company. 
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W. Morris Lammond, produced as a witness on behalf of the 
plaintiff being first duly sworn testified as follows: 

He was formerly in the employ of Lewis Johnson & Co. as steel 
ledger bookkeeper and is now in the employ of the Trustees ii 
bankruptcy of that firm and has in his charge the books of th< 
concern. Witness (producing a paper) has a receipt dated Septem 
ber 19, 1914, signed by the American Security and Trust Co., show 
ing the delivery of fifty shares of Southern Pacific common stocl 
to them to the account of J. Chauncey Williams and of that fifty 
shares, the certificate mentioned is a part. When the certificate 
of fiftv shares of Southern Pacific stock was turned over to th< 
American Security & Trust Co., the records of Lewis Johnson 
Co., show $2,425.00 was credited to the account of J. Chauncey Wil 
liams. At that time the debit balance of the account of J 

34 Chauncey Williams was $5,595.55 and the $2,425 was creditec 
to that debit balance, leaving his debit balance $3,170.55 

Ten shares of Union Pacific delivered by Omar F. Pirkey to Lejwii 
Johnson & Co., was placed in a loan of Lewis Johnson & Co., to th< 
Riggs National Bank, by that he means, it was hypothecated witl 
the Riggs National Bank by Lewis Johnson & Co., on the 25th o: 
July, 1915'. Of the 2.25-shares of the Baltimore & Ohio commoi 
and the 1.20 shares of Baltimore & Ohio preferred stock deliverec 
by Pirkey to Lewis Johnson & Co., the records show that two share 
of Baltimore & Ohio common and one share of preferred were sen 
to Post & Flagg on September 17, 1914, for credit to the account o: 
Lewis Johnson & Co., and the ten shares of Delaware & Hudson anc 
the ten shares of Great Northern preferred, were sent to Post <5 
Flagg on the same date to the credit of Lewis Johnson & Co.; tha 
the forty-one shares of Southern Railway preferred delivered b] 
Pirkey to Lewis Johnson & Co. were sent to Post & Flagg on Jub 
6, 1914. with fifty shares of Riker & Hageman and a draft drawi 
by Lewis Johnson & Co., on Post & Flagg in favor of the Distric 
National Bank against that stock. 

Cross-examination: 

He is to a certain extent familiar with the customs in the stock 
brokerage business, and he would say that it was the custom on Sep 
tember 1, 1914, for customers dealing in stocks upon margins t< 
maintain 20% margin. That on Sept. 18, 1914, Lewis Johnson <5 
Co., delivered fifty shares of the Southern Pacific stock to the Ameri 
can Security & Trust Co., for Mr. Williams’ account, and that Lewi: 
Johnson & Co., received from Williams through the Americai 
Security & Trust Co., the sum of $2,425. In September the rec 
ords show that twenty shares of Northern Pacific were received 

•j _ 

Lewis Johnson & Co., from Mr. Williams for his account; his recol 
lection was that the twenty shares of Northern Pacific were endorsee 

•j 

in blank as is the usual custom; that Lewis Johnson & Co., receivec 
for Mr. Williams’ account in September, “$2,425 cash oi 

35 the delivery of this 50 shares of the Southern Pacific an< 
also received 20 shares of Northern Pacific.” 
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] Redirect examination: 

I Witness has not the date that the Northern Pacific stock was de¬ 
livered. The stock was received and witness thought was sent to 
Post & Flagg and at the same time witness thinks there was an order 
entered to sell it. This order was afterwards canceled. The original 
order directed that the stock be sold at par; afterwards changed to 
$98.75 and afterwards canceled. If it had been sold the proceeds 
would have been credited to the balance of Mr. Williams reducing 
his debit balance that much. 

Counsel for the plaintiff and counsel for the defendants entered 
into a stipulation which was read in evidence and is as follows: 

Stipulation. 

. “It is stipulated and agreed by and between the parties hereto that 
in the trial of the above entitled cause the following statement of 
facts shall be taken to be true and shall be read and received in 
evidence, subject, however, to the right of either or any of the parties 
to object to the relevancy or materiality or competency of any fact 
set forth in said statement, such objection, if any, to be stated at the 
time of the presentation hereof to the Court; and also subject to the 
right of such parties, or any of them, to offer such additional or ex¬ 
planatory documentary or oral evidence as he may be advised is 
. material, competent or relevant to the issues in said cause. 

1. On February 3,1914, as a result of various transactions between 
the defendant J. Chauncev Williams and the co-partnership firm of 
Lewis Johnson & Company, stock brokers the said defendant had a 
cash balance with said stock brokers of $4,916.09. Said defendant 
Williams on February 11th, 1914, purchased through said brokers 3 

I New York Railways 30 year adjustment mortgage income 5s at a 
cost of $1,890, leaving a cash balance with said brokers of 
36 $3,026.09. On February 16, 1914, said defendant delivered 

to said brokers 2 $1,000 Denver Gas and Electric Convertible 
6% notes due April 1, 1914, for collection. On March 3, 1914, said 
defendant purchased through said brokers 3 E. I. Dupont de Ne¬ 
mours Gold 4 1 / 4s due June 1936 with accrued interest at a cost of 
$2,689.50 and 25 shares of the capital stock of the Southern Pacific 
Company at a cost of $2,340.63, making the total cost of said 
Dupont "bonds and said Southern Pacific Company stock $5,030.13. 
At that time his cash balance together with the amount collectible 
April 1, 1914, on account of said Denver bonds would have been 
sufficient to pay for said Dupont bonds and said stock of the South¬ 
ern Pacific Company. On March 19, 1914, said brokers purchased 
for said defendant’s account, on his order, 50 shares of the common 
stock of the American Can Company at and for the price of 
$1,537.50 and on March 26, 1914, 50 shares of the common stock 
of the United States Steel Corporation at and for the price of 
$3,237.50. On March 26, 1914, the said defendant withdrew from 
said brokers two of the aforesaid Dupont bonds. On April 13, 1914, 
the said defendant sold 25 shares of said United States Steel stock 
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at and for the price of $1,530.75, and the proceeds of said sale were 
credited to his account with said brokers. On July 2, 1914, said 
brokers for defendant’s account and on his order purchased 25 addi¬ 
tional shares of said Southern Pacific Company stock at and for the 
price of $2,428.13. On demand of said brokers on August 6, 1914, 
said defendant delivered to them as additional security 1 $1,000 
South Carolina Light, Power and Railways First 5s bond. On 
August 31, 1914, said brokers were carrying for the defendant 50 
shares of the common stock of the American Can Company, 25 
shares of the common stock of the United States Steel Corporation, 
50 shares of the capital stock of said Southern Pacific Company, 1 
Dupont 4%s bond and 1 South Carolina Light, Power and Railways 
first 5s bond on which defendant owed said brokers the sum of 
$5,595.55. The then approximate total value of said last 

37 mentioned securities which said brokers were thus carrying 
as security for the payment of said $5,595.55 was about 

$8,000 leaving an equity or margin of about $2,400. On September 
8th, 1914, the said defendant delivered to said brokers for his ac¬ 
count, 20 shares of the Northern Pacific Railwav Co. stock and on 
• «/ 

September 18, 1914, the said defendant through the American 
Security & Trust Co., deposited with said brokers $2,425 and received 
from them 50 shares of the Southern Pacific Company stock in two 
certificates, one for 40 shares and one for 10 shares. Said certificates 
were received from said brokers through the defendant the American 
Security & Trust Company. A true and accurate copy of said 10 
share certificate is attached hereto, and made a part hereof as if fully 
herein set forth. 

2. Said co-partnership of Lewis Johnson & Company and the in¬ 
dividual members thereof. J. William Henry and Benjamin Wood¬ 
ruff were adjudicated bankrupts on November 16th, 1914. 

3. On September 18, 1914, the market value of the said capital 
stock of the said Southern Pacific Company was $84% per share; 
and the market value of the said capital stock of the said Northern 
Pacific Railroad Company was $98% per share. At the present time 
the market value of the said capital stock of the Southern Pacific Co. 
is $102 per share and the market value of the said capital stock of 
the said Northern Pacific Railroad Co., is $116% per share. 

4. Attached hereto and made part hereof as if fully herein set 
forth are true and accurate copies of letters and telegrams which 
passed between said defendant Williams and said brokers, which shall 
be received and read in evidence subject to the objections and excep¬ 
tions aforesaid.” 

The letters which were received and read in evidence were in sub¬ 
stance as follows: 

Letter dated August 3, 1914, from Lewis Johnson & Co., to J. 
Chauncev Williams in which they called on him to deposit with them 
the sum "of $1,000 for the further protection of his account, on ac¬ 
count of the unprecedented conditions prevailing abroad. 

38 Letter of August 4, 1914, from J. Chauncey Williams to 
Lewis Johnson & Co., replying to their letter of August 3, 

in which he stated that he would come in on Thursday the 6th, and 
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pay for and take up nearly all of his outstanding account with them. 

Telegram of September 4, 1914, from J. Chauncey Williams to 
Lewis Johnson & Co., which states please have on Tuesday ready to 
deliver, 50 shares Southern Pacific transferred in blank. 

Letter dated September 4, 1914, to Lewis Johnson & Co., from 

J. Chauncey Williams, which states that he telegraphed them that 

morning to have ready the 50 shares of Southern Pacific transferred 

in blank by Tuesday the 8th. And then the request is made, if con- * 

venient, to have the stock by Monday the 7tn, inst., as it would 

greatly facilitate the arrangements, he had made to take up the 

stock should thev be able to do so. 

& 

Letter dated September 4, 1914, from Lewis Johnson & Co., to J. 
Chauncey Williams which is as follows: 

“Dear Sir: We have your telegram of this date requesting us to 
have 50 shares of Southern Pacific for delivery to you on Tuesday. 
In looking over your account we think, from a statement that you 
made to the writer about the margin you would have left after tak¬ 
ing up this stock that you are mistaken in the figures. The stocks 
and bonds that we are carrying in your account are worth today 
$8,000, on which you owe $5,600. You said you wished to pay 
$2,400 and get out $4,200 worth of securities. This would leave your 
debit balance $3,200 and the value of the securities $3,800 with: 
25 shares U. S. Steel, 

$1,000 South Carolina Light, Power and Railway 1st 5s, 

50 shares Can, 

$1,000 Du Pont 4% bond, 
with a margin of less than 10%. 

It is possible that we may have misunderstood you, and 
39 that you intend to pay for the 50 shares of Southern Pacific. 
Kindly advise us.” 

Letter of September 5, 1914, to Lewis Johnson & Co., from Wil¬ 
liams in which he asks them to accept his apologies for his error in 
the matter and that he expected to come in on Monday morning and 
will endeavor to take some action that will be satisfactory to both. 


Order. 

September 8, 1914. 

‘Lewis Johnson & Company, Bankers: 

Sell for my account and risk in New York, 20 N. P. 

983. 

(open) 

J. CHAUNCEY WILLIAMS. 


Orders to sell. Opens on P. & F. Shett No. 2 Jul- 21, 1914. 
9-8 P. & F. 20 Nor. Pac. 983. 

.J. CHAUNCEY WILLIAMS, 

Casanova, Va.” 

Letter dated September 11, 1914, to Lewis Johnson & Co., from 
J. Chauncey Williams as follows: 
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“Gentlemen : In regard to the delivery of 50 shares of Southern 
Pacific to the American Security & Trust Co., for my account will 
you kindly put this through at your earliest convenience. Also 
please give me some idea as to when you can make this delivery in 
order that I may answer any inquiries from them.” 

Letter dated September 14,1914, to Williams from Lewis Johnson 
& Co., as follows: 

“Dear Sir: We have your favor of the 11th, which did not reach 
us until this morning owing to Saturday being a half holiday. We 
are expecting your 50 shares of Southern Pacific in on any mail, 
and it will certainly be delivered not later than Friday.” 

40 Letter dated September 8, 1914, to Williams from Lewis 
Johnson & Co., as follows: 

“Dear Sir: We have had delivered to the American Security 
and Trust Co., for your account, 50 shares of Southern Pacific, and 
have received from them $2450.” 

Letter of October 21,1914, to Lewis Johnson & Co., from Williams 
as follows: 

“Gentlemen : In regard to any decision to take up the securities 
now in my account and pay for them in full, will you be kind 
enough to make this delivery as soon as possible as a matter of con¬ 
venience to me. My instructions to the American Security & Trust 
were that on or before the 24th, inst., you would deliver to them: 

50 Can; 25 Steel; 20 Northern Pacific; 1 M Du Pont 4%s and 1 M 
South Carolina Light Power <fc Railway 1st 5s; and receive the unpaid 
balance. 

With many thanks for your attention in this matter, I am,” 

Letter of October 24,1914, to Lewis Johnson & Co., from Williams 
in which he requested to be informed whether they had delivered 
the securities in his account to the American Security & Trust Com¬ 
pany. 

Letter of October 27, 1914, to Lewis Johnson & Co., from J. 
Chauncey Williams as follows: 

“I have not heard from you in reply to my letters of the 21, 24th 
insts. The American Security & Trust Company informs me you 
have not delivered securities to them for my account. Please have 
the kindness to let me hear from you at once and state what day 
you can make this delivery.” 

41 Letter of November 11, 1914, to Williams from Lewis 
Johnson & Co., as follows: 

“We have your favor of the 9th, inst., in reference to the delivery 
of your securities to the American Security & Trust Company. We 
regret that there has been some delay in making a transfer, but 
expect to have the matter adjusted within the next few days and 
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will advise you of same. Of course in the mean time, we are not 
charging you any interest on your debit balance.” 

And thereupon counsel for plaintiff announced their case in chief 
closed. 

And thereupon the defendants to maintain the issues on their 
part called as a witness J. Chauncey Williams, who being first duly 
sworn testified as follows: 

That he is one of the defendants in the case, and resides at Cas¬ 
anova, Virginia. He first opened an account with the firm of Lewis 
Johnson & Co., in June 1912. His transactions were almost entirely 
cash transactions. On February 13, 1914, he had about $4900 cash 
balance with his brokers and he bought $3000 of New York Rail¬ 
ways, and that left a balance of $3026.09. On February 16, 1914, 
he deposited two $1000 notes of the Denver Gas & Electric Co., for 
collection April 1st, which made his balance as of the latter date, 
about $5000. With that balance he bought $3000 Du Pont bonds 
and twenty-five shares of Southern Pacific. At the time he bought 
these bonds and the Southern Pacific stock he had a balance that 
about covered the transaction, his intentions being to pay cash for 
these bonds and this stock. He sold two of the Du Pont bonds and 
left the third bond and the twenty-five shares of Southern Pacific 
as collateral security with Lewis Johnson & Co., for some purchases 
he made. He bought fifty Can and fifty Steel on the 19th and 26th, 
of March. He subsequently sold twenty-five shares of stock later 
and the proceeds were credited to his account. On July 2, 1914, 
he purchased twenty five additional Southern Pacific for $2428. On 
August 31, 1914, Lewis Johnson & Co., were carrying for him fifty 

Southern Pacific, fifty Can, twenty-five Steel, one Du Pont 
42 bond and one South Carolina bond all approximating $8000, 

on which he owed $5600, making a balance in his favor of 
$2400, or a margin of about 30%.’ On the third of August, Lewis 
Johnson & Co., called upon him for further margins and about 
the first of September he determined to take up the Southern Pacific, 
because he had too large an account there with Lewis Johnson & Co., 
and he wanted to make it perfectly secure in a very troublesome 
time, and proposed to take up the Southern Pacific and pay for the 
remaining twenty-five shares, and in doing that he was getting from 
the American Security & Trust Co., a lower rate of interest. He told 
Mr. Henry that he would pay him the balance on the last twenty-five 
shares purchased on the second of July and take up the whole and 
Henry agreed to that. The amount of the last twenty-five shares was 
$2425. He suggested $2425 because that was the sum that just 
covered the second twenty-five shares. That he wished to take up 
the whole 50 shares; that he considered the first twenty-five shares 
paid for when he bought it and that by giving Henry a check for the 
cost of the second twenty-five shares he considered the whole fifty 
shares paid for; that the reason he suggested $2425 instead of some 
other amount was that that sum exactly covered the second twenty- 
five shares; that when he suggested this sum to Henry he thought 

4—2940a 
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he would have ample margin left to protect his other securities; that 
Henry agreed to this proposition when he saw him on September 
1st, but that on September 4th, he received a letter from Lewis 
Johnson & Co., saying that they had looked into the matter, and 
that if they agreed to do what witness wanted done, witness would 
not have sufficient margin to protect the securities remaining. Wit¬ 
ness then went to see them and upon Iienry telling him he could not 
do that he agreed to deliver the twenty shares of Northern Pacific 
as part payment for the fifty shares of Southern Pacific together 
with $2425 in cash in order to get out the fifty Southern Pacific. 
The then value of Northern Pacific was about par, and the value 
of the cash and the stock was about $4425. Mr. Henry would not 
let witness take the stocks out unless witness delivered the 
43 Northern Pacific stock. Witness authorized Mr. Henry to 
sell the Northern Pacific stock and apply the proceeds to his 
debit balance. He subsequently cancelled that order because he 
could not get the price that he had set on the stock, and he left 
the Northern Pacific with Lewis Johnson & Co., endorsed in blank. 
Bv the transaction he reduced his debit balance bv the amount of 
the check which he paid them, $2425, and the twenty shares of 
Northern Pacific. In other words, his margin was increased to about 
47%, and the amount of the debt he owed Lewis Johnson & Co., 
was decreased from $5600 to $3100. The value of witness’s securi¬ 
ties held by Lewis Johnson & Co., after witness took up the Southern 
Pacific, was $5700, and witness owed them about $3100, leaving a 
balance in his favor of $2600, whereas the balance in his favor be¬ 
fore this transaction was only $2400. He increased his margin by 
this transaction to about 47%, from about 30% as he desired to 
strengthen his account. He understood that Lewis Johnson & Co., 
had authority to repledge his stocks. He always received from Lewis 
Johnson <fc Co., when buying stock the usual notice slip which was 
put in evidence and which is as follows: 

“We have this day for your account and risk 

Bought.Sold 

“It is agreed between broker and customer: 

I. That all transactions are subject to the rules and customs of the 
New York Stock Exchange and its Clearing House. 

II. That all securities from time to time carried in the customer’s 
marginal account, or deposited to protect the same may be loaned 
by the broker, or may be pledged by him, either separately or to¬ 
gether with other securities either for the sum due thereon or for 
a greater sum, all without further notice to the customer.” 

The usual notice slip is as follows: 

“All orders for the purchase or sale of any article are received 
and executed 'with the distinct understanding that actual delivery 
is contemplated, and that the party giving the orders so understands 
and agrees. 

It is further understood and hereby agreed that on all marginal 
business the right is reserved to close transactions when margins are 
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running out without further notice and to settle contracts in accord¬ 
ance with rules and customs of Exchange where order is executed. 

LEWIS JOHNSON & CO., Bankers . 

Buy for my account and risk in New York.” 

Wttness never had a small margin. Before this transaction took 
place he had a 30% margin and afterwards 471%. He had previously 
taken, up stock as he did the Southern Pacific when his brokers were 
carrying other stocks on which he owed them money. That he 
arranged the loan with the American Security of Trust Company 
because he got a rate of interest of 5% whereas the brokers 

44 charged 6%. No one at the American Security and Trust 
Co., said anything to him about the financial plight of Lewis 

Johnson & Co. Knew nothing about it at that time and had no 
suspicion of it. Check dated Sept. 10, 1914, on American Security 
& Trust Co., paid to the order of Lewis Johnson & Co., of $2,425 
drawn bv.witness, was offered in evidence. That check was the check 
he gave in part payment for the stock together with the twenty 
shares of Northern Pacific. The circumstances under which the 
twenty shares of Northern Pacific stock was deposited on September 
8th, and the check was not delivered until September 18th, were that 
Lewis .Johnson & Co., said there would be some delay in getting the 
stock, which was not ready to be delivered; so witness being in Wash¬ 
ington on September 8th, and not getting here often, personally left 
the twenty shares of Northern Pacific with Lewis Johnson & Co., and 
said he would leave a check for them at the American Security & 
Trust Company, to cover the rest of the thing. The check was to 
be paid when the loan was made. 

He first received hints of the financial plight of Lewis Johnson & 
Co., on the 19th of October 191. He then came to Washington and 
saw Mr. Henry; told him he wanted to take up all his securities and 
pay for them. Had not made any effort prior to that time to take up 
any of the securities except the Southern Pacific. He did not succeed 
in getting his other securities. He never saw the certificate for ten 
shares of Southern Pacific. Had no reason for believeing that anv 
part of the fifty shares that were delivered to the American Security 
& Trust Co., was not the property of Lewis Johnson & Company. 

Cross-examination: 

He had been dealing several years with Lewis Johnson & Co., 
and knew they bought stocks for customers on a commission and 
sold stocks for customers on commission. He never heard of their 
dealing as principals in stock transactions, or buying on their 

45 own account; understood they followed the ordinary customs 
of a brokerage firm. As a result of receiving the letter of 

August 3, 1914, of Lewis Johnson & Co., calling for additional 
margin he wrote them on the 4th, instant, stating he expected to 
come on Thursday the 6th, and pay for and take up nearly all of 
his outstanding account with them. He wanted to take up the stocks, 
and pay for them as he would feel in a very comfortable position. 
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Afterward he changed his mind about taking them up and came 
down and put up the additional collateral. After coming to Wash¬ 
ington in August he called on the American Security & Trust Co., 
and asked them if they were loaning any money and they said, no. 
Witness spoke to Mr. Keck at the American Security & Trust Co., 
He went nowhere else besides the Trust Company; he had not at 
that time definitely decided to take up the securities that he had in 
Lewis Johnson & Co.’s hands and borrow a sufficient amount of 
money to pay them from another trust company. He had 80% 
margin at Lewis Johnson & Co., and did not consider that sufficient. 
He was not accustomed to dealing on that narrow a margin and 
wanted to increase it. His whole object was in making that secure. 

Q. ‘‘Was it not secure where it was? A. What I mean was, I 
had 30 per cent margin. I did not consider that sufficient. I was 
not accustomed to dealing on that narrow a margin, and wanted to 
increase it. 

Q. You say you were not accustomed to dealing? A. No, I said 
I had always had a larger margin than that. Thirty per cent I did 
not consider adequate for a time as disturbed as that. 

Q. Why did you not put up securities with Lewis Johnson & 
Company and make your margin that much more secure? Why did 
you want to go to another concern? A. I was perfectly willing to 
take them up. I had no doubts whatever about Lewis Johnson & 
Company at that time. 

Q. Notwithstanding you had no doubts, you preferred to deal 
with another concern and leave your securities there, if 

46 you could make the arrangements? A. No, I could not alto¬ 
gether say that. I wanted to make some arrangement that 

would put me in a perfectly strong position, whether it was Lewis 
Johnson & Company or whether it was the American Security & 
Trust Company. 

Q.. What I want to get at is, if you were perfectly satisfied with 
the solvency of Lewis Johnson & Company, why did you go to the 
American Security & Trust Company in order to arrange with them 
to take up your loan with Lewis Johnson & Company? A. It 
would have been easier for me, after I got the securities over there, 
to have simply said “Charge these against my account. I have a 
banking account at the American Security & Trust Company.” 
When I had sufficient money on deposit there, I could have simply 
paid off my loans and gotten my securities. 

Witness could have done the same thing at Lewis Johnson & Co., 
with a little more trouble. The trouble would have been in trans¬ 
ferring a check across there. The Lewis Johnson & Co., had a bank¬ 
ing department, and witness did not have a bank balance there at 
that time, but had had earlier. On September 4th, witness tele¬ 
graphed Lewis Johnson & Co., to have ready to deliver fifty shares* 
Southern Pacific transferred in blank. Then he wrote a letter con¬ 
cerning that telegram on the same day and received from 

47 Lewis Johnson & Co., the letter in evidence dated September 
4th, 1914. To which he replied, please accept his apologies 

for his error in the matter. His error was in considering that he 
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would have an adequate margin after he took up the Southern Pa¬ 
cific. He came to Washington on the 8th of September and gave 
Lewis Johnson & Co., an order to sell for his account and risk in 
New York, twenty shares of Northern Pacific; he meant for them to 
sell that stock and place the proceeds to his credit. He would have 
decreased his debit balance to about $1,100. Mr. Henry told him 
that he would not deliver the fifty Southern Pacific just for the 
$2,425, and witness replied that in addition to that he would give 
twenty shares of Northern Pacific. j 

“Q. What were you to give him the Northern Pacific for? A. I 
was going to give that as part payment for the Southern Pacific. 
It was part of the transaction which was completed when he got the 
check for $2,425: 

Q. How was it part payment when you ordered it to be sold and 
the proceeds to be credited to your debit balance? A. It would be 
the same thing whether thev had the stock or whether thev had the 
money. If he credited the stock in money, in either case it would 
operate as a payment.* 

Q. Mr. Williams, as I understand it, you owed Lewis Johnson & 
Company a certain amount of money at that time? A. Yes. 

Q. And you wanted to pay it? 

Mr. Kratz: He did not say that. 

Mr. Tucker: I presume he wanted to pay it. We all want to 
pay our debts. 

The Witness: I wanted to pay for the Southern Pacific. 

Bv Mr. Tucker: 

V 

• Q. But you owed them $8,100. You turned over 20 shares 
48 of Northern Pacific and told them to sell it, and told them 

to use the proceeds of the sale to make your debt to them that 

much less, did vou not? 

# * 

Mr. Kratz: No he did not say that. 

The Court: Let him answer. 

Mr. Tucker: That is what I understood him to say. 

The Witness: Yes, I said credit it to my account. 

Bv Mr. Tucker: 

V 

Q. That meant you would-pay that much on your debt with the 
proceeds of the Northern Pacific, did it not? A. It was a part of 
the other transaction, because I agreed to put up this Northern Pa¬ 
cific to get the Southern Pacific. 

Q. Put it up for what purpose? What did you mean by putting 
that up? A. Put it with them as part payment for the Southern 
Pacific. 

Q. If you were putting it up with them, how do you reconcile that 
with your statement that you were ordering them to sell it? A. 
Because I did. It is exactly the same thing whether they have the 
stock or whether they have the money. 

Q. Then you countermanded that order, did you not? A. Yes, 

I did. 
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Q. If it was to be accepted as part payment, how did you come to 
cancel the order to sell it? A. I canceled the order because they 
said they could not get the price for it. You could not sell that on 
the New York Stock Exchange. 

Q- As a matter of fact, was not the real transaction this, that you 
came to Lewis Johnson & Co., and deposited with them as additional 
security 20 shares of Northern Pacific? A. Well- 

Q. As additional security for your debit balance? A. That was 
a part of this transaction. 

49 Q. Is not that the fact? Is not that what the transaction 
was? A. No. it was a part of the transaction in regard to the 

Southern Pacific which I took up. 

Q. At the same time you wanted to withdraw 50 shares of South¬ 
ern Pacific? A. Yes. 

Q. If you had that much additional security there you knew you 
could probably withdraw it, did you not? A. Yes. It was the same 
thing. The brokers said they would not give it up until I gave them 
more than the check.” 

He applied to the American Security & Trust Co., for the $2,425 
and had some correspondence with that Company and was informed 
that they would loan him the money and he saw them on the 8th of 
September and arranged for the $2,425 and told them that the 
securities would come from Lewis Johnson & Co.; nothing was said 
to witness about the company’s financial condition. On the 14th 
of September he received a letter from Lewis Johnson & Co., stating 
they were expecting the fifty shares of Southern Pacific in any mail 
and it would be delivered not later than Fridav. He, on the 18th, of 
the same month, received a letter from them saving thev had that 
day delivered to the American Security & Trust Co., for witness’s 
account, fifty shares of Southern Pacific and received from the 
American Security & Trust Co., $2,425. He told Lewis Johnson & 
Co., to send the stock to the American Security & Trust Company. 
Did not receive word from the Trust Company that one of the cep 
tificates. had been in the name of Pirkev. Does not know in 

50 whose name the other certificate w’as. The Trust Company 
itself sent it over to New’ York and had it transferred to wit¬ 
ness and it is in their possession, held as security for the payment 
of that company’s loan to him. The reason he wanted to transfer 
his Southern Pacific stock over from Lewis Johnson & Co., to the 
American Security & Trust Co., w’as that he wanted to hold the 
Southern Pacific indefinitely, as he thought the outlook for that stock 
good, whereas he was willing to sell the Northern Pacific, and he 
would rather have it with a banker, as lie could hold it more perma¬ 
nently. Did not take all of his securities away at that time and put 
them with the American Security & Trust Co., because he was ex¬ 
pecting to sell some of them. He got w’ord of the serious financial 
difficulties of Lewis Johnson & Co., about the 19th of October a 
month afterward. It was in a letter to a member of his family from 
an Aunt in Washington. He then came down and endeavored to 
get all of his securities and was unsuccessful. He had certain 
securities with Lewis Johnson & Co., and owed them a debit balance. 
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In other words, they were holding certain securities of his for repay¬ 
ment of other securities that were not paid for in full. As a result 
of these transactions so far as the Southern Pacific stock is concerned, 
he withdrew 50 shares of Southern Pacific stock, placed them with 
the American Security & Trust Company and paid $2,400 to Lewis 
Johnson & Co., and gave them at the same time, 20 shares of North¬ 
ern Pacific as a part of the same transaction, although he had de¬ 
livered to them the 20 shares of Northern Pacific ten days before. 
He only had one account with Lewis Johnson & Co. He got state¬ 
ments of account from them from time to time, which showed how 
many securities on hand and how~ much he owned, credit balance of 
so much, etc., as the case might be. His statement for September 
showed certain securities including Northern Pacific, and that he 
owed them so much money. 

Redirect examination: 

51 Part of his indebtedness to Lewis Johnson & Co., was for 
the second twenty-five shares of Southern Pacific, and when’ 

he paid $2,425 it was his intention to pay what he owed for this 
stock, and when they would not let him pay only $2,425 he gave 
them twenty shares of Northern Pacific in addition. By paying the 
$2,425 and the twenty shares of Northern Pacific the balance to his 
credit was about $200 larger than it was before this transaction; he 
put in to Lewis Johnson & Co., $200 more than he took out. As 
far as he knows it is customary when securities are to be held per¬ 
manently, to put them with a bank, with which he had business 
relations rather than with a broker. 

William W. Keck produced as a witness on behalf of the defend¬ 
ants having been first duly sworn testified as follows: 

He is employed by the American Security and Trust Co., as assist¬ 
ant treasurer. He saw J. C. Williams with respect to the loan. He 
had no conversation with him about the financial condition of Lewis 
Johnson & Co., at any time. 

Cross-examination: 

He first talked with Mr. Williams about a loan in the latter part 
of August or first of September. Does not think he mentioned Lewis 
Johnson & Co. He does not know whether he agreed to let him have 
the loan the first time Williams called; he did later. He made Wil¬ 
liams a loan on some stock but does not recall the name of the stock. 
Lewis Johnson & Co., delivered it to witness. Does not recall whether 
he went there and got it. Could not say whether this was the only 
loan he made to Williams: between the time he made the arrange¬ 
ment with Williams and he got the stock, he is under the impression 
he wrote to him; cannot say what he wrote him; either witness or the 
note teller received the stock on behalf of the American Security & 
Trust. Witness signed the receipt dated September 8, 1914, 

52 which stated: “Received of Lewis Johnson & Co., the follow¬ 
ing described securities: 50 shares Southern Pacific (with 

the number of the certificate 46174, and two other certificates 4878 
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and 79488) for the account of Chauncey Williams.” There was 
some delay after Mr. Williams made the arrangements for the loan 
before the certificates could be obtained from Lewis Johnson & Co. 
Witness could not say what was the cause of it, but the American 
Security & Trust was apprised of the delay by Williams. Did not 
talk with any members of Lewis Johnson about the delay. 

Did not know or suspect the serious financial condition of Lewis 
Johnson & Co., at the time of the transaction with Williams. At 
that time he does not think his Company ever bought any shares 
of stock of Lewis Johnson & Co.; does not recall that his company 
ever bought any stocks from Lewis Johnson & Company’s brokers 
on its own account or for customers. 

W. Morris Lammond recalled as a witness on behalf of the de¬ 
fendant, having been theretofore duly sworn, testified he was familiar 
with the transaction by which a customer purchase- stock on margin. 
It is the cu-tom to deliver the identical shares unless in some par¬ 
ticular case they deliver certificates of like value. He would say it is 
the custom to allow the dealer in stocks to withdraw collateral leav¬ 
ing sufficient margin to protect the account. 

Cross-examination: 

He would say it is a matter of agreement between the customer and 
broker whether or not the broker will allow the customer to with¬ 
draw stocks on paying part of his debt. If the broker does not want to 
do it he does not do it, but if he does want to do it, he does it. As a 
matter of fact, in these marginal accounts in many instances the 
customer never sees any certificate. It is the custom when a broker 
receives an order to buy stock on margin to either actually get the 
certificate into his possession or that of the broker executing the 
order. In most instances it is kept in New York and the 
53 local man very rarely sees it. When the customer happens to 
want such certificate the broker here has to send to New York 
to get it. The original certificate purchased is usually held by the 
purchasing broker or agent. Cannot recall how many of Mr. Wil¬ 
liams’ certificates were ever held by I^ewis Johnson & Co. Mr. 
Williams to witness’ recollection often bought stocks which were 
transferred to his name and delivered to him it is not the custom to 
deliver to one customer stock certificates which the brokers have re¬ 
ceived for the same stock for another purpose entirely, for transfer to 
another customer. He should say it was not the custom^ in the 
brokerage trade for Lewis Johnson & Co., to get ten shares of South¬ 
ern Pacific from Mr. Pirkey to sell in order to invest the proceeds 
in Mergenthaler and instead of doing that, to deliver the stock to 
Mr. Williams. 

Redirect examination: 

Brokers from time to time in fulfilment of their contracts deliver 
certificates of stock standing in the name of someone else. If a 
customer does not want to receive it in the name of someone else 
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witness supposes he could have the privilege to decline it though of 
course, a certificate is always guaranteed by the brokerage firm de¬ 
livering it. 

Corcoran Thom, produced as witness on behalf of plaintiff in 
rebuttal having been first duly sworn, testified that the reason why 
the American Security & Trust Co., stated in its answer that it had 
reasons to suspect that said firm, meaning Lewis Johnson & Co., 
was in serious financial difficulty was, that the matter went back about 
j! a year, as witness recalls it in connection with the dissolution of 
Lewis Johnson & Co. There were certain members of the firm who 
ceased to be members, about a year before, and there was some dis¬ 
cussion around the street among the bankers, that Lewis Johnson 
was in some financial trouble at that time. The firm was re-organ- 
ized and went ahead doing business. People generally had con¬ 
fidence in the men who were in the firm and the talk sub- 

54 sided to some extent, of their difficulties, then later on we 
heard some rumors about their being slow in their deliveries, 

meaning by that the customers who bought stock there, to get their 
stock had to wait some time. That is if you "were a customer you 
might have to wait a month to get delivery of the stock. They 
simply would not deliver it. Witness drew the natural inference 
that there was some trouble there. Not only some trouble, but as 
witness stated in the answer of the American Security & Trust Com¬ 
pany, “serious trouble” but yet it was not sufficient trouble that wit¬ 
ness would have dared go about the street saying: “Lewis Johnson 
& Co., is insolvent.” He would have felt a little bit careful about 
making any such statement as that. Personally he felt that they 
: were in serious financial difficulty. 

“Q. At that time, what knowledge had you in behalf of your 
Company of the sort of business Lewis Johnson & Co., were doing? 

| Did you understand they were brokers doing a commission business? 

A. When you ask me about my knowledge of the Company I do 
• not know. I can give you my own knowledge.” Witness’ position 
in the bank at that time was not, as he recalls it, buying and selling 
stock. The American Security & Trust Company did not do much 
business "with Lewis Johnson & Co. and had not for several years 
: done much business with them. His knowledge of the character 
of Lewis Johnson was that they were brokers and agents and bankers. 

; He also knew they w^ere buying and selling stocks on commission 
■ and also carrying their customers on margin and the usual business 
| transacted by a stock broker and private banker. Does not remember 
! that his company ever bought any stock from Lewis Johnson & 
Company. He would say generally that the American Security & 
Trust Co., had knowledge that Lewis Johnson & Co., had been doing 
business.in the city of Washington as stock brokers and in the 
course of their business as such received from customers certificates 
of stock and blank powers of attorney by said customers 

55 authorizing their transfer for the purpose of selling the same 

r and converting the proceeds into other and different securities; 

and also as pledgees, as depositaries for safe-keeping, as agents for 
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the purpose of securing transfer of the said certificates in accordance 
with the directions of the said customers. Witness would say that in 
delivering stock to his Company, in such case as this, this is not 
an unusual case at all; it is not unusual for a customer to come in 
and sav: “I want to make a loan and I will have the stock delivered 
to you, the loan to go into effect at the time of the delivery of the 
stock.” In such a case, witness would not say it was unusual for 
stock to be delivered and usually is the case that stock is delivered, 
in the name of other persons; whether from brokerage houses in 
New York, does not know, but it comes in someone else’s name and 
it is frequently done, as in this case, that at the request of the cus¬ 
tomer the bank transfers the stock to his account and holds it as 
securitv for the loan. The certificate is endorsed in blank to wit- 

V 

ness’s company and thereupon the customer comes in and leaves 
a note and his power of attorney with us. Witness assumes that the 
customer has a right to hypothecate it under these circumstances. 

And the substance of all the testimony introduced upon the trial 
of said case both on the part of the plaintiff and of the defendant 
is hereinbefore set forth. 

The foregoing statement of evidence signed in duplicate this 9th 
day of February, 1916. 

THOS. H. ANDERSON, Justice . 

Consent to statement of evidence. 

LECKIE, COX & KRATZ, 

By JOHN A. KRATZ. 

[Endorsed:] Equity. No. 33112. Omar F. Pirkey, Plaintiff, vs. 
J. Chauncey Williams & The American Security & Trust Co. De¬ 
fendants. Statement of Evidence. Tucker, Kenyon & Macfarland, 
Attorneys at Law, Evans Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2940. Omar F. Pirkey, appellant, vs. J. Chauncey Williams et al. 
Court of Appeals, District of Columbia. Filed Mar. 30,1916. Henry 
W. Hodges, clerk. 
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No. 2940. 


OMAR F. PIRKEY, Appellant, 

VS. 

J. CHAUNCEY WILLIAMS, and AMERICAN SECURITY 
AND TRUST COMPANY, a Corporation. 


BRIEF FOR THE APPELLANT. 


Statement of Facts. 

This is an appeal by the plaintiff, Omar F. Pirkey, from 
a decree dismissing his bill in equity, by which he sought 
to have the appellees, J..Chauncey Williams and the Ameri¬ 
can Security and Trust Company, deliver up and surrender 
to him ten shares of the capital stock of the Southern 
Pacific Company, of which he was the owner, on the ground 
that the appellee Williams, who had received the stock from 
Lewis Johnson & Company, stock-brokers, to whom Pirkey 
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had entrusted it to seU and who had pledged the stock with 
his co-appellee to secure the payment of a debt, was not a 
bona fide holder for value. 

In July and September, 1914, Pirkey, who had been a 
customer of the late stock-brokerage firm of Lewis Johnson 
& Company, now bankrupt, for many years, delivered, at 
different times, securities of the value of about $8,000 or 
$9,000 to that firm with instructions to sell them and buv 
stock in the Mergenthaler Company with the proceeds (R., 
17-19). Among the securities so delivered was a certificate 
for ten shares of the stock of the Southern Pacific Company, 
which contained on the back a blank form of assignment 
and power of attorney signed by Pirkey. This stock, which 
is the stock in controversy, was delivered by Pirkey to the 
firm on September 17, 1914. Thereafter, in response to re¬ 
peated requests on the part of Pirkey for the Mergenthaler 
stock which the brokers were to buv for him, he was told 
by them that the delay on its delivery was caused by the war 
in Europe which had resulted in the closing of the New York 
exchange and that there was difficulty in having the stock 
transferred (R., IS). As a matter of fact the firm never 
bought any Mergenthaler stock for Pirkey, but on September 
18. 1914, the day after he delivered to them his ten shares of 
Southern Pacific, they wrongfullv and fraudulentlv deliv- 
ered them, together with 40 other shares of the same stock, 
to the appellee the American Security and Trust Company, 
who received them on account of and as agent for the ap¬ 
pellee Williams. The circumstances attending the delivery 
bv the brokers of these 50 shares of Southern Pacific stock to 
the appellee Trust Company as agent for Williams were 
these: Williams, unlike Pirkey, who had never had a margi¬ 
nal account with these brokers, had been trading with them 
on margin for a number of years. On August 3, 1914, they 
wrote Williams, calling upon him to deposit $1,000 to pro¬ 
tect his marginal account (R., 22). He replied that he 
would do so, and that at the same time would take up nearly 
all of his outstanding account with them.(R., 22-23). At 
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that time he owed the brokers $5,600, and they held, or were 
supposed to hold, securities of his of the value of about 
$8,000, including 50 shares of Southern Pacific stock (R., 
23). He did not make the deposit of $1,000, but instead 
requested them to release his 50 shares of Southern Pacific 
upon his payment of $2,400 on account of his debt to them 
(R., 23). They declined this request on the ground that 
if they did so the securities remaining in their hands would 
be insufficient security for his debit balance (R., 23). There¬ 
upon he wrote apologizing for having made the request and 
said he would call to see them about the matter (R., 23). 
He did so, and on September 8, 1914, deposited with them 
50 shares of Northern Pacific stock. In his testimony he 
claims that when he deposited with the brokers this North¬ 
ern Pacific stock they agreed to release his 50 shares of 
Southern Pacific stock if he would, in addition, pay $2,425 
in cash on his debt to them, but the record shows that at the 
time he delivered the Northern Pacific stock he gave the 
brokers an order to sell it (R., 23) and credit the proceeds 
to his account (R., 29). However, he made arrangements 
with the American Security and Trust Company to borrow 
$2,425 on 50 shares of Southern Pacific stock, so that he 
might make such a payment to the brokers, and after some 
delay, caused apparently by the brokers being unable to get 
hold of the stock, thev delivered that number of shares to 
the Trust Company and received from it $2,425, which they 
credited to Williams’ account, thus reducing his debit bal¬ 
ance from $5,600 to $3,175 (R., 24). In order to make this 
deliverv of 50 shares of Southern Pacific stock, the brokers 

fraudulently used Pirkev’s ten shares of the same stock 
«/ 

which he had entrusted to them for sale under the circum¬ 
stance related. On September 18, 1914, the market value of 
the Southern Pacific Company stock was $84 per share and 
at the time of the trial below its market value was $102 a 
share (R., 22). In obtaining 50 shares of this stock by a 
payment on account of his indebtedness to the brokers of 
$2,425, Williams therefore obtained it at the rate of $48.50 
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per share, or a little more than 50 per cent of its market 
value. The day that the Northern Pacific stock was de¬ 
livered by Williams to the brokers was September 8, 1914 
(R., 8). The day of the delivery of Pirkey’s 10 shares of 
Southern Pacific stock to the brokers was 9 days thereafter, 
namely, on September 17, 1914 (R., 18). So that, what¬ 
ever reliance Williams may have placed upon the brokers’ 
ownership of Pirkey’s stock on September 18, 1914, when 
the appellee Trust Company received it and paid. $2,425 
on account of Williams’ debt to the brokers, the delivery by 
Williams to the brokers of his 20 shares of Northern Pacific 
stock was not made in reliance upon their ownership of 
Pirkev’s stock, for such deliverv was made nine days before 
the brokers received Pirkey’s stock. 

Williams in his answer to the bill of complaint denied 
that he knew of the insolvent condition of the brokers when 
the appellee Trust Company received Pirkey’s certificate, 
but the Trust Company, in its answer to the bill of com¬ 
plaint and by the testimony of its vice-president, while stat¬ 
ing that it did not know of the financial condition of the 
firm at the time, admitted that it had reasons to suspect that 
the firm was in serious financial difficulties, and the vice- 
president stated that the company had required the firm as 
early as July, 1914, to reduce and afterwards to pay an in¬ 
debtedness the firm owed to it. The vice-president of the 
company also admitted in his testimony that the company 
knew that the firm was doing business as stock-brokers, in 
the course of which it received from its customers certificates 
of stock and blank powers of attorney, authorizing the trans¬ 
fer of certificates for the purpose of selling the same and con¬ 
verting the proceeds into other and different securities, and 
also as pledgees, as depositaries for safe keeping, and in addi¬ 
tion for the purpose of securing the transfer of certificates 
in accordance with the directions of customers (R., 83). 

The court below, on the hearing of the case on the plead¬ 
ings and testimony, held in a written opinion that the bill 
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of complaint “was filed upon the erroneous assumption that 
Williams was not a purchaser for value/’ and entered a de¬ 
cree dismissing the bill, from w'hich decree this appeal was 
prosecuted. 


Assignments of Error. 

The court below erred: 

(1) In dismissing the bill of complaint; 

(2) In holding that the defendant J. Chauncey Wil¬ 
liams was a bona fide holder or purchaser for value with¬ 
out notice of the certificate of stock in controversv; 

(3) In holding that the defendant the American Security 
and Trust Company, as agent of the defendant Williams, in 
receiving plaintiff’s certificate of stock from Lewis Johnson 
& Company, had no notice or knowledge of facts putting it 
on inquiry as to w T ho was the true owner of said certificate, 
which inquiry, if followed up, would have disclosed such 
ownership. 
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ARGUMENT. 

( 1 ) 

The question of law presented by the first two assignments 

of error mav be thus concisely stated: 

«/ «/ 

If a firm of stock-brokers receive from a customer a certifi¬ 
cate of stock to sell, but instead of doing so, fraudulently 
deliver it to another customer, who had pledged similar 
stock with the company, upon the latter customer's making 
a payment on account of the debt owed by him to the firm 
(which payment is of an amount of money nearly 50 per 
cent less than the market value of the certificate) does the 
second customer become a bona fide holder for value of the 
certificate as against the true owner, the first customer? 

The only possible reply to this question is, we believe, in 
the negative. 

As stated by this court in Trust Company vs. Gray, 12 
App. D. C., at p. 291, the right of the transferee of such a 
certificate who without notice of the true state of the title 
takes it from a person who has the possession thereof, but 
not the title, to hold it against the true owner, is based upon 
the doctrine of equitable estoppel. In that case this court 
said: 


“In this case there are no contract relations, ex¬ 
pressed or implied, between appellant and appellee. 
It being shown that appellee is, and was at the time 
it was pledged to appellant, the equitable owner of 
the stock in question, the only ground upon which 
appellant can claim to withhold the property from 
appellee is, that he is now estopped to deny that 
Gleason had the title to it indicated by the assign¬ 
ment and power of attorney signed by appellee, and 
it is a familiar principle that to enable the party al¬ 
leging equitable estoppel to avail himself of it he 
must show that, relying upon the truth of the repre¬ 
sentations which work the estoppel, he changed his 
position to his disadvantage, so that it would be a 


fraud upon him to permit the party estopped to show 
that his representations were not true. Railway Com¬ 
pany vs. Dubois, 12 Wall., 64; Branson vs. Wirth, 17 
Wall., 42; Ketcham vs. Duncan, 96 U. S., 666.” 

It is submitted that Williams has not shown that, relying 
upon the act of Pirkey in clothing the stockbrokers with 
the ostensible ownership of this stock, he, Williams, changed 
his position to his legal disadvantage, so that it would be a 
fraud upon him to permit Pirkey to show that he is the true 
owner of the stock. 

When Williams received Pirkey’s stock through the ap¬ 
pellee Trust Company he owed the brokers $5,600 and they 
had called for payment of part of the loan. At that time 
they could have legally enforced the entire indebtedness. In 
other words, Williams was legally bound to pay his debt to 
them. The fact that they held, or were supposed to hold, his 
stock as pledgees, to secure the payment of his debt, made 
no difference in his legal obligation to them. 

“After the debt secured has become due, the pledgee 
may sue the debtor and recover a judgment against 
him for the amount of the debt, without destroying 
or in the least affecting his lien on the property 
pledged.” 

22 A. & E. Ency. (2d ed.), pp. S71-2, 897. 

Inducing a party to do an act he is legally bound to do, 
will not raise an estoppel. 

Western Land Asso. vs. Banks, 80 Minn., 317. 

St. Croix County vs. Webster, 111 Wis., 270. 

In Hard vs. Burton, 62 Vt., at page 324, it was held that 
an equitable estoppel does not apply when the party claim¬ 
ing the benefit of it has been induced “to do no more than 
he was legally bound to do, namely, pay his own debt.” 

“The doctrine [of estoppel] has no application if 
the party claiming the benefit of the estoppel has 
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been induced to do only that which he might by 
law have been compelled to do.” 

11 A. & Eng. Ency. (2d ed.), p. 439. 

The incidental fact that when Williams paid his own debt 
he received Pirkey's property, of course raises no equity in 
Williams' behalf. 

“Xo estoppel arises respecting an agreement not 
otherwise binding, made to induce a party volun¬ 
tarily to perform a contract which he could be com¬ 
pelled to perform, although he performed it relying 
upon and in consequence of the agreement.” 

Organ vs. Stewart, 60 N. Y., 413. 

And. again, an equitable estoppel operates only in favor 
of him who has been misled by some act of the other party 
to his injury. 

Drury vs. Gorrell, 44 App. D. C., 518. 

In the latter case, this court, at page 529, quoted the fol¬ 
lowing language from Henshaw vs. Bissell, 18 Wall., 255- 
271: ' 


“An estoppel in pois is sometimes said to be a moral 
question. Certain it is that to the enforcement of an 
estoppel of this character, such as will prevent a party 
from asserting his legal rights to property, there must 
generally be some degree of turpitude in his conduct 
which has misled others to their injury.” 

The same principle underlies this case as underlaid the 
case of the Trust Company vs. Gary, supra, in which this 
court held that a pre-existing debt due from the ostensible 
owner of a certificate of stock to the transferee, is not a suffi¬ 
cient consideration to support such a transfer, and to defeat 
the equity existing in favor of the true owner against the 
party in the possession of the certificate. The reason for this 
rule is plain. The transferee has not given what the law 
denominates a valuable consideration for the certificate, nor 
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has he changed his legal position to his injury. On the re¬ 
turn of the stock to its true owner the transferee can recover 
the debt due from his debtor. 

A bona fide purchaser has been thus defined: 

“A bona fide purchaser is one who has bought 
property without notice of the claims of third parties 
thereto, upon the faith that no such claim exists, and 
who has, therefore, paid or parted with some valuable 
consideration, or who has in some way altered his 
legal condition for the worse.” 

Hayden vs. Charter Oak Driving Park, 63 
Conn., 147. 

Weaver vs. Borden, 49 N. Y., p. 286. 

Pomeroy’s Equity Jurisprudence, Sec. 750. 

What is a valuable consideration has been thus defined: 

“Parting with money or money’s worth, or an 
actual change of the purchaser’s legal position for 
the worse.” 

The Elmbank, 72 Fed., 610. 

“Money paid,” or some present legal interest or 
estate parted with or changed, or services rendered to 
the value of the property received.’ 

U. S. vs. Banks, 17' Fed., 322. 

Did Williams change his legal position to his disadvantage 
in relying upon the brokers’ ownership of Pirkey’s stock? 
If Williams says that he would not have made a payment on 
account of his debt to the brokers unless they had delivered 
the stock to him, and that therefore he parted with his money 
in reliance upon their ownership of the stock, we say that 
he was under the legal obligation to pay his debt and could 
have been compelled to do so. It was a matter of grace on 
the part of the brokers to accept less of the debt than the 
whole. If Williams says that if the brokers had not deliv¬ 
ered to him the stock he would have brought an action 
against them to compel them to do so, the answer is that the 
brokers had the right to retain all of the securities until the 
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entire debt was paid. The release of a portion of them upon 
a part payment of the debt was also a matter of grace on 
their part. If he says he was prejudiced by Pirkey’s act in 
clothing the brokers with the indicia of ownership of the 
stock, because if the brokers had not delivered the Pirkey' 
stock to him he would have paid his entire debt and taken 
steps to recover his securities from them, the answer is in 
the language of this court in Trust Company vs. Gray, 
supra, at page 294: 

“The question is not what they would have done, 
but it is, in the language of the Supreme Court in 
the case of Savings Bank vs. Bates, supra, whether 
the appellant parted with any right or thing of sub¬ 
stance or came under any binding agreement to post¬ 
pone or delay the collection of its demand on the 
faith of the representation that the stock in question 
was the property of Gleeson. So far from establish¬ 
ing this fact, the evidence in the record proves to 
the contrary. It accordingly appears that the only 
thing which the appellant did to its prejudice on the 
faith of appellee's representation that Gleeson -was 
the owner of the stock, was to loan him $2,000, and 
it follows that all appellant can claim of the appellee 
as a condition of redeeming his stock is the payment 
of the balance remaining due on that debt. 7 ’ 

Looking at the matter from another angle, it may be said 
that the brokers, when the appellee Trust Company paid the 
debt Williams owed them, owed Williams the securities 
which he had deposited with them to secure the payment of 
the debt. If so, certainly the brokers had no right to pay 
that debt with Pirkey’s property, and when Williams, or the 
Trust Company for him, took it in supposed satisfaction of 
that debt, he was merely taking it in settlement of a pre¬ 
existing debt, which according to all the authorities did not 
give him the status of a bona fide purchaser for value. 

In this case, if the stock in controversy is returned to its 
true owner, Williams’ debit balance will simply be the same 
amount it would have been had Pirkey’s stock not been de- 
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livered to him, and he will have the legal right to recover 
all of his securities from Lewis Johnson & Company, upon 
payment of his indebtedness to them, or, if they have sold 
them, to recover a judgment for their value. 

The fact that the brokers have been adjudicated bank¬ 
rupts does not change the situation or the rights of the 
parties. Such adjudication did not change Williams’ legal 
right to his securities, on payment of his debt. But, even if 
it did, there is no evidence showing or tending to show that 
the brokers were not in the same insolvent condition on Sep¬ 
tember 17, 1914, when they delivered Pirkey’s stock to Wil¬ 
liams, as they were when they were adjudicated bankrupts, 
two months later; nor is there anv evidence to show that Wil- 
Hams is in any worse legal position now by any act of 
Pirkey’s, so far as the recovery of his securities upon pay¬ 
ment of his debt is concerned, than he was on September 17. 
1914, when he received his stock. Of course, as stated by 
this court in Trust Company vs. Gray, supra,, the burden of 
the proof is upon Williams to show that he changed his posi¬ 
tion to his disadvantage, relying upon the act of Pirkey, so 
that it would be a fraud upon him to permit Pirkey to show 
that he is the true owner of the stock. 

II. 

But even if by any process of reasoning the conclusion 
should be reached that Williams gave value to the extent of 
the $2,425 payment he made, for the 50 shares of Southern 
Pacific stock he received, and was not chargeable with con¬ 
structive notice, through his agent, the appellee Trust Com¬ 
pany, of Pirkey’s ownership of 10 shares of that stock, 
Pirkey is still entitled to relief. As the record shows, South¬ 
ern Pacific stock had a market value of $84% per share on 
September 18, 1914, when Williams received the 50 shares 
from the brokers, and it had a market value of $102 a share 
when the case was tried below. This made Pirkey’s ten 
shares worth $848.75 on September 18, 1914, when the ap- 
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peliee Trust Company received them for Williams, and 
$1,020 when the case was tried. By giving $2,425 for 50 
shares, Williams gave $48.50 a share, or $485 for Pirkey’s 
ten shares. This was $363.75 less than their market value 
when he received them, and $535 less than their market 
value at the time of the trial. It can hardlv be said, without 
utter disregard of the equities of the situation, that Pirkey, 
in any event, is not entitled to redeem his stock on payment 
of the amount of money Williams actually parted with when 
he received it, which as shown was $48.50 a share or $485. 
To permit Pirkey to do so, if Williams should he found not to 
have paid $2,425 on account of his debt, but in the purchase 
of the stock, would be to apply the same principle that this 
court applied in Trust Company vs. Gray, supra, in which 
the true owner of the stock there in controversv was allowed 
to redeem it upon payment to the Trust Company of the 
actual amount of money it had advanced upon it. 

m. 

But it was contended below and presumably will be con¬ 
tended here that Williams not only paid $2,425 on account 
of his debt, but surrendered other stock, namely, 20 shares 
of Northern Pacific, to the stock-brokers in consideration of 
the delivery to him of Pirkey’s certificate of stock, together 
with other securities. This contention wqs made, apparently, 
because, as shown, the amount of money which was paid 
bv Williams on account of his debt was onlv a little more 
than one-half of the market value of the shares of stock he 
received, among which were Pirkey’s 10 shares, and Wil¬ 
liams could hardly, with reason, contend that he took Pir¬ 
key’s stock for value, if it appeared that he parted with an 
amount of money for it so much less than its true value. 

There is nothing in this contention for two reasons: 
First, the record shows that Williams did not part with his 
Northern Pacific stock in consideration of the delivery to 
him of Pirkey’s stock, but that he delivered it as additional 
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security for the debit balance owed by him to the brokers, 
and following the demand by them for such additional se¬ 
curity, and that he directed it to be sold and the proceeds 
credited to his account; and, secondly, because the record 
shows that Williams’ Northern Pacific stock was delivered 
by him to the brokers on September 8, 1914, while Pirkey 
did not deliver his 10 shares of Southern Pacific stock to 
them until nine days later, namely, on September 17, 1914. 
In other words, at the time Pirkey delivered his certificate 
to the brokers, Williams had already, nine days before, de¬ 
livered his Northern Pacific stock to them. It is manifest, 
therefore, that Williams, so far as Northern Pacific stock is 
concerned, did not change his position to his prejudice by 
delivering it to the brokers in reliance upon their supposed 
ownership of Pirkey’s certificate, because such ownership 
was not created bv the act of Pirkev until long after Wil- 
liams delivered his Northern Pacific stock to them. 

How can it be said that it would be a fraud on Williams 
to permit Pirkey to show that he is the true owner of the 
stock in controversy, when the evidence shows that Williams 
did not, in reliance upon the apparent transfer of such 
ownership of the brokers, change his legal position to his in¬ 
jury either with respect to the Northern Pacific stock, or 
the subsequent cash payment. As shown, the Northern 
Pacific stock was delivered by Williams to the brokers long 
before Pirkey delivered his Southern Pacific to them, and 
the cash payment which was made by Williams to the 
brokers on the day following the receipt by them of Pirkey’s 
stock was merely in fact, and contemplation of law, a pay¬ 
ment by Williams on account of the existing debt due by 
him to the brokers. We submit that the facts are utterly in¬ 
sufficient to raise an estoppel against Pirkey in this transac¬ 
tion. 

IV. 

The evidence shows that Williams and his agent, the ap¬ 
pellee Trust Company, had notice of facts and circumstances 
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which put them on inquiry as to the ownership of the stock 
in controversy, which inquiry if followed up with reason¬ 
able diligence would have disclosed the truth. 

“It may be stated as a general rule that it is es¬ 
sential to the application of the principle of equitable 
estoppel, that the party claiming to have been in¬ 
fluenced by the conduct or declarations of another 
to his injury, was himself not only destitute of knowl¬ 
edge of the state of the facts, but was also destitute of 
any convenient and available means of acquiring 
such knowledge.” 

11 A. & Eng. Ency. (2d ed.), p. 434. 

Williams, as shown, paid the brokers $2,425, which -he 
borrowed from the appellee Trust Company and caused to be 
transferred to the Trust Company, as collateral, the stock 
which the brokers held or were supposed to hold as collateral. 
In other words, he merelv exchanged bankers. Whv did he 
do this if he had no knowledge of the then financial plight 
of the brokers. On cross-examination of the appellee (R., 
28) the following question was asked and the following an¬ 
swer given: 

“Q. What I want to get at is, if you were perfectly 
satisfied with the solvency of Lewis Johnson & Com¬ 
pany, why did you go to the American Security and 
Trust Company in order to arrange with them to 
take up your loan with Lewis Johnson & Company? 

“A. It would have been easier for me, after I got 
my securities over there, to have simply said: ‘Charge 
these against my account. I have a banking account 
at the American Security & Trust Company. When 
I had sufficient money on deposit there, I could have 
simply paid off my loans and gotten my securities.” 

But he could have done the same thing at Lewis Johnson & 
Co., with no more trouble. 

But the facts and circumstances which the record shows 
were known to Williams 7 agent, the appellee. Trust Com¬ 
pany, and with which, of course, Williams is chargeable, as- 
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suredly were sufficient to put it on inquiry. The Trust Com¬ 
pany by its answer admits it knew that Lewis Johnson & 
Company was in serious financial difficulties, and as early 
as July, 1914, it had required that firm to pay off a loan due 
from it to the Trust Company. Its vice-president, testified 
that it was known by the Trust Company that Lewis John¬ 
son & Company were doing business as stock-brokers, and, as 
such, received from customers certificates of stock with blank 
powers of attorney authorizing their transfer, for the pur¬ 
pose of selling the stock and converting the proceeds into 
other securities, and also as pledgees, as depositaries for safe¬ 
keeping and as agents for the purpose of securing transfer 
of said certificates in accordance with the directions of 
customers. In other words, the Trust Company knew the 
firm of Lewis Johnson & Company were not buyers and 
sellers of stock on their own account, but merely brokers or 
agents to handle stocks for others. 

The situation, therefore, was that when acting under the 
instructions of Williams, the appellee Trust Company took 
over from Lewis Johnson & Company Pirkev's certificate, 
made out in his name and assigned by him in blank, the 
Trust Company had such knowledge of the financial straits 
of Lewis Johnson & Company that it had required that firm 
to pay a loan due it to the Trust Company, and had refused 
to make it any further loans; that it then knew, in the w’ords 
of its vice-president, that the firm was slow in its deliveries, 
meaning by that the customers who bought stock of it had 
to wait some time to get it, sometimes as long as a month, as 
the firm simply would not deliver it, and that it then knew 
that the firm was not a seller or buyer of stock on its own 
account, but was merely agent to handle stock for customers. 
Such being the case, was not the Trust Company chargeable 
with the duty of ascertaining what this seriously embar¬ 
rassed firm w T as doing with a certificate of stock in the name 
supposedly of one of its customers, and why it was trans¬ 
ferring that certificate to another customer? If it had made 
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the slightest inquiry presumably it would have discovered 
the fraud the firm was perpretrating upon the appellant. 

We submit that the principle applied in the case of Union 
Stock Yards National Bank vs. Gillespie, 137 U. SL, 411, is 
equally applicable to the case at bar. There it was held that 
a bank which knows that a person having an account with 
it is a factor or agent to sell for others on commission and 
is not a buyer or seller for himself, and that he is failing in 
business, cannot take the money proceeds of sales by the 
factor deposited with the bank and apply them to the pay¬ 
ment of the individual debt of the factor. 

We respectfully submit the decree appealed from should 
be reversed. 

CHAS. COWLES TUCKER & 
.EDWARD S. BAILEY, 

For the Appellant. 

TUCKER, KENYON & MACFARLAND, 

Of Counsel. 
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IN THE 


Court of Appeals, Ststrirt of Columbia 

October Term, 1916. 


No. 2940. 


Omar F. Pirkey, Appellant , 


vs. 

J. Chauncey Williams and American Security and 
Trust Company, a Corporation. 


BRIEF FOR APPELLEES. 


STATEMENT. 

On December 18, 1914, appellant filed his bill to recover 
10 shares of the capital stock of the Southern Pacific Rail¬ 
way Company from appellee Williams on the ground that 
he was not a bona fide purchaser for value. From the 
decree of the Court below dismissing the bill this appeal is 
prosecuted. 

The material facts are as follows: On February 3, 1914, 
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appellee Williams had a cash balance with the brokers of 

$4,916. On February 16, 1914, he deposited with them for 

# 

collection 2 $1,000 Denver Gas & Electric bonds, making a 
total cash balance of $6,916. With this cash balance he 
purchased on February 11, 1914, 3 New York Railways 
bonds for $1,890. and on March 3, 1914, 3 Dupont bonds 
for $2,689.50, and 25 shares of Southern Pacific Railvray 
stock for $2,340.63, making a total cost of said securities of 
$6,920.13 (R., 21). Although these securities were paid 
for in full, he left one of the Dupont bonds and the 25 
shares of Southern Pacific stock with the brokers as col¬ 
lateral for 50 shares of American Can Company stock, 
costing $1,537.50, and 50 shares of United States Steel 
common stock, costing $3,237.50, which he purchased 
through them on March 19, and March 26, 1914, 

respectively. April 13, 1914, he sold 25 shares of said Steel 
stock for $1,530.75, which, credited to his account, left a 
balance advanced by the brokers on the remaining 25 shares 
of Steel and 50 shares of American Can of $3,244.25 (R., 
21, 22). As the Southern Pacific stock was worth about 
$2,400 and the Dupont bond about $800, appellee had said 
securities protected by a margin of about 50 per cent (R., 
21. 22). On July 2. 1914, he purchased another lot of 
25 shares of Southern Pacific stock at a cost of $2,428.13, 
thereby reducing his margin to about 30 per cent. In other 
words, his securities had a market value of about $8,000, on 
which the brokers had advanced about $5,600 (R., 22). 
The marginal purchases above referred to were made in ac¬ 
cordance with and subject to the rules and customs of the 
New York Stock Exchange (R., 26, 32). 

On August 3, 1914, the market having become depressed 
on account of the foreign situation, the brokers called upon 
Williams to deposit $1,000 as additional security (R., 22). 
Upon receipt of this request, his first thought was to pay 
the advances on said stocks and close out his account. In- 
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stead of so doing, however, he, on August 6, 1914, respond¬ 
ed to the brokers' call for additional security by depositing 
with them a $1,000 bond of the South Carolina Light, 
Power & Railway Company (R., 22). Appellant, at page 
3 of his brief, says that Williams “did not make this de¬ 
posit of $1,000, but instead requested them (the brokers) to 
release his 50 shares of Southern Pacific upon his payment 
of $2,400 on account of his debt to them.” This statement 
is, of course, not only erroneous but is also misleading, since 
Williams did not at that time make any request to release 
his 50 shares of Southern Pacific, so that the brokers could 
not, as asserted, have declined to do so. As a matter of 
fact, as the record shows, Williams, on August 6th, simply 
deposited the $1,000 bond and did nothing more. 

On September 1, 1914, however, he did determine to take 
up his Southern Pacific. He felt that his account with the 
brokers was larger than it should be in the then condition 
of the stock market. Furthermore, he decided to hold the 
stock indefinitely as an investment, and he thought he could 
do this more permanently by placing it with a trust com¬ 
pany than by leaving it with the brokers, and at less ex¬ 
pense, because he could borrow sufficient money from the 
trust company at 5 per cent, whereas he was paying the 
brokers 6 per cent. (R., 25, 27, 30). He made no effort 
at this time to take up any of his other securities, as he 
was expecting to sell some of them (R., 30). At this time 
his securities had a market value of about $8,000 and the 
advances of the brokers amounted to about $5,600. His 
margin therefore was still about 30 per cent. (R., 23). As 
has been noted, the brokers were not asking for further col¬ 
lateral at this time, most probably because his margin 
already was greatly in excess of that usually required (R., 
20, 23), 
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The Transaction in Ouestion. 

Under the circumstances stated, Williams saw Henry, of 
the brokerage firm, on September 1, 1914, and explained 
his purpose. Ke told Henry that he desired to take up his 
50 shares of Southern Pacific stock by paying for the second 
lot of 25 shares purchased by him on July 2d. Since the 
first lot of 25 shares had been paid for when purchased, 
he considered that he would have paid for the whole 50 
shares by giving Plenry a check for the cost of the second 
lot of 25 shares, and it was for this reason that he sug¬ 
gested a check for $2,425, that being the cost of such second 
lot (R.. 25). When he made this suggestion Henry agreed 
to it, Williams at the time believing that he would have 
ample margin left to protect his remaining securities if he 
withdrew the first 25 shares (which had been paid for) 
and delivered a check in full payment for the second 25 
shares (R., 25, 26). 

However, on September 4, 1914, he received a letter 
from the brokers, in which they pointed out that the trans¬ 
action suggested would leave his margin of protection for 
the remaining securities less than 10 per cent. His remain¬ 
ing securities would be worth about $3,800, on w’hich the 
brokers had advanced about $3,200. He thereupon wrote 
the brokers on September 5th that he would “come in on 
Monday and would endeavor to take some action that would 
be satisfactory to both/' (R., 23.) As promised, he saw’ 
Henry on September 8th and upon his refusal to accept the. 
check, as proposed on September 1st, he agreed to deliver 
to the brokers 20 shares of Northern Pacific stock “as part 
payment for the 50 shares of Southern Pacific together with 
$2,425 in cash, in order to get out the 50 shares of Southern 
Pacific.’' (R., 26, 29.) Northern Pacific was then selling 
at par, so that the value of the 20 shares and the cash was 
$4,425. (R., 26.) The then value of 50 shares of Southern 
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Pacific was only $4,200. (R., 22.) He directed that the 
Northern Pacific be sold and the proceeds credited to his 
account, but subsequently cancelled the order to sell. He, 
however, left the stock with the brokers endorsed in blank, 
to whom it was immaterial whether they had the stock so 
endorsed or the proceeds thereof. (R., 26, 29, 30.) 

Pursuant to the agreement with the brokers of Septem¬ 
ber 8th, Williams on that day arranged for a loan of $2,425 
with the American Security and Trust Company, one of the 
appellees herein (R., 30), and the brokers on September 
18th delivered on his orders the 50 shares of Southern Pa¬ 
cific to the Trust Company and received his check for 
$2,425, dated September 10th. (R.. 20, 27.) Although the 
Northern Pacific was delivered to the brokers on September 
8th, such delivery and the payment of the check was all 
in pursuance of the same agreement by which the brokers 
were to deliver to him the 50 shares of Southern Pacific 
stock. The discrepancy in dates is explained by the fact 
that when Williams went to see the brokers on September 
8th and made the arrangement, he had the Northern Pacific 
stock with him, which it was convenient for him at that time 
to endorse in blank and leave with the brokers, at the same 
time telling them that he “would leave a check for them at 
the American Security and Trust Company to cover the 
rest of the thing.” (R., 27.) 

Of the 50 shares of Southern Pacific stock so delivered to 
Williams, a certificate for 10 shares (which is the stock in 
controversv) had theretofore been delivered to the brokers 

j * 

by appellant, endorsed in blank, with instructions to them 
to sell the same and convert the proceeds into Mergenthaler 
stock. 

Williams had no knowledge of the financial plight of the 
brokers at this time nor until about the 19th of October— 
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a month later.— at which time he made an effort, without 
success, to take up his ether securities, on which he had a 
margin of about 47 per cent. (R., 26, 30.) 

ARGUMENT. 

The three assignments of error present the single propo¬ 
sition—Is Williams a bona fide purchaser for value of 
the stock in question. In the argument which follows, we 
think it will lend to clearness to show, first, that Williams is 
a purchaser for value, and, secondly, that the purchase of 
the stock in question was made by him in good faith. 

I. 

Williams is a purchaser for value: On the facts, as they 
appear in the record and as set forth at some length above, 
the conclusion seems irresistible that Williams is a purchaser 
for value of said stock, because at the time of its transfer to 
him he delivered to appellant's brokers, who were clothed 
with power to transfer, the full value thereof. The 
fact that the brokers did not thereupon account to appellant 
for the proceeds can not affect Williams' right to the stock. 
On the other hand, appellant, by his endorsement of the 
certificate in blank, having clothed the brokers with every 
indicia of ownership and enabled them to obtain its value 
on the faith of such endorsement from a third person, must 
bear the loss. It is no longer an open question that where 
loss occurs in such a case, it must fall upon him who by his 
own act of misplaced confidence has made the loss possible. 

National Safe Deposit. S. & T. Co. vs. Hibbs, 229 
U. S., 391. 

Cowdrey vs. Vandenburgh, 101 U. S., 572. 

But appellant contends, if we understand the argument, 
that Williams did not by the transaction in question change 
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his position to his disadvantage, because he owed the 
brokers a debt, which they had called upon him to pay, and 
that the payment of a debt due, which is enforceable, does 
not raise an estoppel in a case of this kind. 

This contention, we submit, is predicated upon an erro¬ 
neous conception of the relation which existed between Wil¬ 
liams and the brokers. Williams’ securities were purchased 
under the usual marginal contract between brokers and their 
customers, by which the customer puts up a margin and 
the broker advances the balance of the money necessary to 
effect the purchase, the broker holding the stock purchased 
to secure the advances made and thereby becoming a pledgee 
of it. The relation created by such a contract is that of 
pledgor and pledgee. Referring to this form of contract, 
the Supreme Court, in Richardson vs. Shaw, 209 U. S., 
365, 377, said: 

'The dividends on the securities belong to the custo¬ 
mer. The customer pays interest upon the purchase 
price, and is credited with interest upon the margins 
deposited. He has the right at any time to withdraw 
his excess over 10 per cent deposited as margin with 
the broker. Upon settlement of the account he re¬ 
ceives the securities. * * * 

The risk of the venture is entirely upon the customer. 
He profits if it succeeds; he loses if it fails. The 
broker gets out of the transaction, when closed in ac¬ 
cordance with the understanding of the parties, his 
commission and interest upon the advances, and 
nothing else.” 

In this case it was held that the delivery of stock to a 
customer upon demand, where the customer suspected the 
broker’s bankrupt condition, did not constitute a preference. 

See also, 

Duel vs. Hollins,-U. S., decided June 5, 1916. 

Sexton vs. Kessler, 225 U. S., 90. 
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Skiff vs. Stoddard, 21 L. R. A., 102. 

4 Ruling Case Law, p. 263, et seq. 

While it is true that at the time in question the brokers 
were holding securities of Williams of a value of about 
$8,000, on the purchase price of which they had advanced 
about $5,600, Williams was neither indebted to the brokers 
nor the brokers to him. The stock in question, like that in 
the Shaw case (supra), was held “upon a contract, which 
required the broker, upon demand, to turn over the shares 
purchased, or similar shares, to” him “upon payment of 
advancements, interest, and commissions.” The stock was 
demanded and turned over to Williams; “as a consequence 
the relation of debtor and creditor as between” Lewis 
Johnson & Co. and Williams “did not arise” (p. 384). 

If the brokers had refused Williams’ demand for the 
stock, the situation might have been different. As said by 
the Court in the Shaw case: 

“In the present case there was no demand for the 
return of the stocks which was refused by the broker; 
but. recognizing the obligation of the contract, when 
the stocks were demanded the broker proceeded to re¬ 
deem them from the pledge which he had made of 
them under the right given by the contract between the 
parties. In such case the relation of debtor and creditor 
did not arise as it might upon the refusal” (p. 383). 

It. of course, is not essential, as said in the same case, 
that the broker deliver to the customer the identical cer¬ 
tificate purchased. In Sexton vs. Kessler, supra, the Court 
said: 


“When a broker agrees to carry stock for a cus¬ 
tomer. * * * he may satisfy the earlier customer” 

with any stock “that he buys when the time for delivery 
comes” (p. 97). 
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At the outset, therefore, we find that the fundamental 
difficulty with appellant's argument is that it is predicated 
upon the theory that the relation of debtor and creditor 
existed between the brokers and Williams at the time he 
demanded and received his stock by paying in full therefor. 
As we have seen, no such relation existed. Under the con¬ 
tract he had a right to withdraw' all of his securities or any 
part of them, so long as, if he withdrew only a part, he kept 
his margins whole on the balance, as he did. Williams was 
not paying a pre-existing indebtedness when he paid for the 
Southern Pacific stock and by the same token the brokers 
w’ere not doing likewise when they delivered the stock to 
him upon his demand and the payment to them of its full 
value. 

As the record shows (R., 27, 31), after the transaction in 
question Williams had a margin protecting his remaining 
securities of about 47 per cent. He had actually delivered 
to the brokers cash and securities of a value $200 in excess 
of the market value of the Southern Pacific. Under such cir¬ 
cumstances, how can it be said that Williams is not a pur¬ 
chaser for value, or that Williams did not change his po¬ 
sition to his disadvantage, so that it would be a fraud upon 
him to permit appellant to claim the stock as its true owner ? 

At the time this transaction occurred, Williams had a 
margin of 30 per cent, and the brokers had not, as stated 
on page 7 of appellant's brief, called upon him to furnish 
additional security, or, as appellant states it, to pay “part 
of the loan/’ Much confusion of argument arises from 
this erroneous statement, because while the right of the 
broker to call for additional security is recognized, he has 
no right to close an account or to sell the stock of a cus¬ 
tomer except upon proper demand and notice, and, of 
course, no debt becomes due which could be enforced, as 
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asserted on page 7 of appellant’s brief, until such demand 
has been made and refused and proper notice given. 

Richardson vs. Shaw, supra. 

Gillett vs. Whiting, 120 N. Y., 402. 

19 Cvc., 211. 

The authorities relied upon by appellant are applicable to 
a situation not presented by the facts of this case. It is 
sufficient to repeat that this is not a case of paying a pre¬ 
existing indebtedness but a case of paying full value upon 
the faith of a certificate of stock bearing every indicia of 
ownership in the transferor. Neither is it a case of what 
Williams might have done, as suggested on page 10 of ap¬ 
pellant's brief, but of what he did. He called for stock and 
received it upon paying in full therefor, and it was no part 
of his duty, as stated by the Court below, to see to the 
application of the purchase money. So far as he was con¬ 
cerned the transaction ended there. 

But it is urged that at all events Williams paid only a 
little more than 50 per cent of the value of said stock when 
he made the cash payment of $2,425, and that therefore 
appellant ought to be allowed to redeem his stock upon pay¬ 
ing to the Trust Company “the actual amount of money it 
had advanced upon it.” (B., pp. 11, 12.) 

The answer to this suggestion is that, as shown by the 
record, Williams did pay in full for said stock. He not 
only paid $2,425 in cash, but as a part of the consideration 
he delivered to the brokers 20 shares of Northern Pacific 
stock having a market value of about $2,000. In all he 
therefore paid the brokers $4,425, whereas the Southern 
Pacific stock was only worth about $4,200. The difficulty 
with appellant’s argument is that it rests upon a statement 
which is not supported by the record. He says (B.. pp. 
12, 13): 


11 


“The record shows that Williams did not part with 
his Northern Pacific stock in consideration of the de¬ 
livery to him of Pirkey’s stock, but that he delivered 
it as additional security for the debit- balance owed 
by him to the brokers, and following the demand by 
them for such additional security, and that he directed 
it to be sold and the proceeds credited to his account.” 

Now’ the record show’s just the reverse. It discloses that 
at the time in question Williams had a credit balance of 
about $2,400, or a margin of about 30 per cent. The brokers 
had made no demand upon him for additional security. He 
had satisfied the only such demand made upon him more 
than a month before. Upon the brokers’ refusal to deliver 
to him the 50 shares of stock upon his payment of $2,425, 
the record shows that he agreed to deliver to them in ad¬ 
dition 20 shares of Northern Pacific stock “as part payment 
for the 50 shares of Southern Pacific” (R., 26, 29). It 
was, of course, immaterial whether the brokers held the 
Northern Pacific stock or sold it and credited him with the 
proceeds. As a matter of fact, as the record further dis¬ 
closes, he had a credit balance at the time of $2,400, which, 
with $2,425, w^as more than sufficient to cover the cost of 
the Southern Pacific. He had a right to use this credit 
balance in withdrawing the Southern Pacific, if he chose, 
so long as he kept his margin unimpaired upon the rest of 
his securities, or he might substitute for the first 25 shares 
of Southern Pacific 20 shares of Northern Pacific, they 
being of approximately the same value. In short, so long 
as he kept his margin good, he could withdraw any of his 
securities. 

But it is urged further that Williams could not have 
changed his position upon the faith of the brokers’ apparent 
ownership of the stock in question, when delivering to them 
the Northern Pacific stock, for the reason that appellant did 
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not clothe the brokers with such ownership until nine days 
later. This suggestion overlooks entirely the fact that the 
delivery of the Northern Pacific and the cash 10 days later 
was all a part of the same transaction. It was, as pointed 
out, a mere matter of convenience for Williams to deliver 
his Northern Pacific on September 8th, he being in the city 
and having it with him at the time. Furthermore, the 10 
share certificate in question is only a fraction of the whole. 
If 40 shares, only, had been delivered to Williams instead 
of 50, it is quite apparent that he would have only paid for 
40 shares, and the cash payment which he made on Sep¬ 
tember 18th, in reliance upon the brokers’ right to transfer 
the 10 shares to him along with the 40 other shares, would 
have been less by the value of such 10 shares. In other 
words, instead of paying $2,425, he would have paid about 
$850 less, or about $1,600. 


II. 

Williams Was a Purchaser in Good Faith. 

It is finally argued that Williams and his “agent’’ had 
notice of facts and circumstances which put them on inquiry 
as to the ownership of the stock in question, which inquiry 
if followed up with reasonable diligence would have dis¬ 
closed the truth. The truth of what is not stated. 

Supposing, for the sake of argument, that an inquiry 
would have developed that the stock belonged to appellant, 
would not the same inquiry also have developed that he had 
authorized the brokers to sell it? Plainly, the argument in 
its final analysis must rest upon the theory that Williams 
had knowledge of the brokers’ intention to defraud appel¬ 
lant or by reasonable inquiry could have ascertained such 
intention. We submit that every fact in the record nega¬ 
tives anv such knowledge on Williams’ part and, further. 
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that no amount of inquiry could possibly have disclosed 
that the brokers intended to defraud appellant. As a mat¬ 
ter of fact the whole argument that Williams had such 
knowledge is rested on the theory of his knowledge or 
means of inquiring knowledge of the bankrupt condition of 
the brokers. Assuming for the moment that Williams had 
knowledge of the bankrupt condition of the brokers, could 
such knowledge possibly lead any reasonable man to suppose 
the commission of a crime was intended by them ? 
It is a notorious fact that even though bankrupt brokers 
often continue in business, buying and selling stocks for 
customers and accounting to them for the proceeds. What¬ 
ever the condition of the brokers, Williams knew that he 
was paying full value for stock which the brokers had a 
right to transfer “by all the tests usually applied by business 
men to gain knowledge on the subject before making the 
purchase.” (Hibbs case, supra.) It is at once apparent that 
appellant's position would be exactly the same if the stock 
had been sold to some one else. In neither case, would the 
purchaser have to see to the proper application of the pro¬ 
ceeds. 

As we have said, the only ground for imputing knowl¬ 
edge to Williams of the brokers intention to defraud ap¬ 
pellant is that he had notice of the bankrupt condition of 
the brokers. The bill having alleged that Williams had 
such notice and his answer having denied the allegation, 
the burden of proof was upon appellant. 

Calais S. B. Co. vs. Scudder, 2 Black, 372. 

Jones vs. Simpson, 116 U. S., 609. 

National Safe Deposit, etc., vs. Grav, 12 App. D. C., 
276. 

Morimura vs. Samaha, 25 App. D. C., 189. 

Appellant has wholly failed to bear this burden. The 
only circumstance suggested as tending to show knowledge 
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of the brokets’ financial plight, is the fact that he borrowed 
$2,425 from the Trust Company and gave it the stock as 
collateral instead of leaving the stock with the brokers. 
This transaction is fully explained by Williams, who testified 
that he wanted to hold this stock as a permanent invest¬ 
ment, which he could do better if it were placed with a trust 
company and at less expense, the interest being lower (R., 
25, 27, 30). Such a transaction is of every day occurrence 
and can not bv anv stretch of the imagination be translated 
into an act of bad faith. That no doubt, however, can exist 
as to his entire innocence of the financial plight of the 
brokers is established by the fact that when he was called 
upon on August 6th for further collateral, he responded 
without question, and when he took up his Southern Pacific 
in September, he actually gave the brokers more than the 
then market price of the stock. With 20 shares of North¬ 
ern Pacific and a check for $2,425, Williams could have 
purchased 50 shares of Southern Pacific through any other 
broker and still have had $200 refunded to him. It is not 
likely that if he knew the situation he would have given the 
brokers a bonus of $200 for making the transaction. As a 
matter of fact, Williams knew nothing about the financial 
plight of the brokers in September or prior thereto and no 
one at the Trust Company at any time ever said anything 
to him about it (R., 27). Keck, of the Trust Company, 
through whom Williams negotiated the loan, testified that 
he “did not know or suspect the serious financial condition 
of Lewis Johnson & Co. at the time of the transaction 
with Williams” (R., 32). Furthermore, had Williams had 
any knowledge or suspicion of the brokers’ financial 
difficulties at that time, would he not have closed out the 
rest of his account, which he in fact endeavored to do 
about the 19th of October, when he first received “hints” 
of the brokers’ condition (R., 27), in a letter from an aunt 
in Washington (R., 30)? 
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But it is urged that the Trust Company had notice or 
means of acquiring knowledge of the financial condition of 
the brokers and that the Trust Company being Williams’ 
agent, he is consequently charged with such notice. As 
showing notice on the part of the Trust Company, it is said 
that the Trust Company in its answer admitted that it 
“knew” that the brokers were in serious financial difficul¬ 
ties and that it had in July, 1914, required them to pay off 
a loan. This statement is inaccurate, for the reason that in 
its answer the Trust Company denied that it “knew” the 
financial condition of the brokers, but admitted, only, that 
it “suspected” they were in serious difficulties (R., 13), and 
it is misleading, for the reason that it neglects to say that 
the loan in question amounted to more than $53,000 and 
was promptly paid upon demand. While Mr. Thom, its 
Vice-President, testified that he inferred the brokers were 
in “serious trouble,” it was yet not so serious that he 
“would have dared go about the street saying—Lewis John¬ 
son & Co. are insolvent/’ Personally, he felt they were in 
serious financial trouble (R., 33). It is obvious that Mr. 
Thom had suspicions about the financial condition of the 
brokers, but nothing more. He did not know anything 
definitely, which would warrant him in imparting his sus¬ 
picions to others. As a matter of fact, in the only financial 
deal between his company and the brokers, the brokers, as 
we have seen, promptly paid a large loan upon request and 
this was as late as the middle of July, 1914. 

Conceding for the moment that the Trust Company was 
Williams’ agent, were its suspicions of the financial condi¬ 
tion of the brokers sufficient either to cause it to make in¬ 
quiry as to the ownership of a stock certificate which came 
to it clothed with every indicia of ownership in the trans¬ 
feror, or to suspect that the brokers were intending to com¬ 
mit a fraud upon appellant? “Mere rumors are not notice. 
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nor do they impose upon a purchaser the duty of inquiry” 
(Satterfield vs. Malone, 35 Fed., 445, 453), or “charge a 
purchaser with knowledge of title in a third person” (Stan¬ 
ley vs. Schwalby, 162 U. S., 255, 276). As already pointed 
out, even though bankrupt, brokers often continue in busi¬ 
ness, buying and selling stocks for customers and properly 
accounting to them. 

In the Federal Courts the rule as to constructive notice is 
stated as follows: 

“And it is not held in the Federal Courts that no¬ 
tice of facts such as would put a reasonably prudent 
man upon inquiry is constructive notice of the fraud. 
The rule of those courts is that, where it is sought to 
affect a bona fide purchaser for value with construc¬ 
tive notice, the question is not whether he had the 
means of obtaining, and might by prudent caution 
have obtained, the knowledge in question, but whether 
his not obtaining it was an act of gross or culpable 
negligence.” 

(Tobey vs. Kilboume, 222 Fed., 760, 764 and cases 
cited.) 

It is submitted that appellant has wholly failed to show 
that either Williams or the Trust Company was guilty of 
any “act of gross or culpable negligence” which would re¬ 
sult in affecting Williams with constructive notice either 
of appellant's ownership of the stock in question or of the 
fact that the brokers intended to defraud him. 

For the sake of argument, we have assumed, as asserted 
by appellant, that the Trust Company was Williams’ agent. 
There is, however, no ground for this assertion. The Trust 
Company was simply a principal acting on its own account 
in making a loan to Williams, just as is done everywhere by 
banks every day. Had Williams lived in Washington, he 
doubtless personally would have delivered the stock to the 
Trust Company. The mere fact that localise of his non- 
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residence he directed the brokers to deliver the stock to a 
company from which he was obtaining a loan thereon, cer¬ 
tainly did not constitute such principal his agent in any 
legal sense, at least not in the sense to which the rule im¬ 
puting notice applies. In Royle Min. Co. vs. Fidelity, etc., 
Co., 161 Mo. App., 185, it is said that the rule imputing 
notice does not apply— 

“where the agent is acting in a merely ministerial ca¬ 
pacity. When so acting, the agent does not act as a 
substitute for the principal, nor is there imposed upon 
the agent the duty of communicating to his principal 
the knowledge thus acquired.” 

The Trust Company had no communication with the 
brokers. It had no duty whatever to perform. Its service 
was purely ministerial in receiving the stock and deliver¬ 
ing Williams’ check in accordance with a contract of pur¬ 
chase he himself had made with the brokers. 

It is respectfully submitted that the decree of the Court 
below should be affirmed. 

John A. Kratz, 

For J. Chauncey Williams. 

Corcoran Thom, 

For American Security and Trust Company. 


